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MINUTES 

BEECH MOUNTAIN BOARD OF ADJUSTMENT 

October 6, 2015 

 

 

Call to Order – Chairman Bill Hagna called the meeting of the Beech Mountain Board of 

Adjustment to order at 6:13 p.m., Tuesday, October 6, 2015 in the Town Hall Council Chambers.  

Other Board of Adjustment Members present were Fred France, Carl Marquardt, Bernie Knepka, 

and Board of Adjustment Alternate Renee Castiglione.  Town Attorney Austin Eggers was present.  

Staff members present were Interim Town Manager/ Town Planner James Scott and Town Clerk 

Jennifer Broderick.  Kim Hyatt, Real Estate Broker for the homeowner of 100 Bluebird Lane, 

Ronny Owen, was present. 

 

I. Adoption of Agenda – Fred France motioned to adopt the agenda.  Carl Marquardt seconded 

the motion.  The vote was called and the motion carried unanimously.   

 

II. Approval of Minutes from June 2, 2015 – Fred France motioned to approve the minutes.  

Renee Castiglione seconded the motion.  The vote was called with the motion carried unanimously.   

 

III.  Request of Variance - 100 Bluebird Set Back Variance Requested – Chairman Hagna read 

aloud the structure that the meeting would operate within.  Chairman Hagna stated ladies and 

gentlemen, a quasi-judicial proceeding is being held today on an application by Kim Hyatt on 

behalf of Ronny Owen for a variance of the Town of Beech Mountain Code of Ordinances.  

 

Are there any board members who feel that they cannot sit as an impartial decision-maker in 

today’s proceeding?  No board member responded in the affirmative.  

 

Are there any board members who have received any information concerning this application 

beyond the information which is a public record? If so, please indicate what information you have 

received so that it can become part of the record for today.  No board member responded in the 

affirmative. 

 

The Board acknowledges the Applicant, Kim Hyatt, and the Staff, James Scott, as parties to the 

proceeding.  All parties to the proceeding and all witnesses that any party intends to call should now 

come forward to be sworn.  Each witness should give your name and address to the clerk.   

Chairman Hagna informed the Board that the Board would proceed procedurally swearing in 

individuals wishing to testify individually.  Chairman Hagna swore in Town Planner James Scott of 

828 Deck Hill Road Boone North Carolina and Kim Hyatt, of 4002 Woodlands Drive Linville 

North Carolina. 

 

Mr. Scott stated that this case involves a home built in 2005.  Currently this property encroaches 

1.26’ (feet) into the setback.  This area of encroachment is approximately 40’ (feet) from the right 

of the way of the road.  This house is actually further off the road then most properties on the 

mountain.  Mr. Scott reported that the there is no issue with how this home sits and the Towns’ right 

of way.  A previous Building Inspector for the Town, Keith Cook, took it upon himself in 2005 to 

state in a memo on Town letterhead that this 1.26’ (feet) setback issue was fine.  Currently the home 

is in the process of being sold and is under contract.  The buyer would like to know that the Town 
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will not take any adverse action concerning the 1.26’ (feet) encroachment.  Mr. Scott stated that Mr. 

Cook overstepped his authority in 2005.  It would be unlawful for Town staff to accommodate the 

buyer with a written statement supporting Mr. Cook’s claim.  This is why this case is before the 

Board.  Mr. Scott stated that the issue originated with the way the property was platted by Carolina 

Caribbean.  The lot is funny shaped with different characteristics.  Attorney Eggers advised the 

Board to hold off on questions until Mr. Scott was finished.  Mr. Scott stated that he felt that it 

would be an unfair strict hardship to make the homeowners come into compliance.   

 

Attorney Eggers asked if Mrs. Hyatt had any questions.  Hearing none Attorney Eggers asked if the 

Board had any questions.  Chairman Hagna asked what the property was zoned.  Mr. Scott stated 

that the property was zoned R-2.  The center line of the road is far away, with 20’ (feet) used to 

determine the setback requirement for properties zoned R-2.  Mr. France asked how far back the 

house was sitting from the road.  Mr. Scott responded that the home set back approximately 50’ 

(feet).  Chairman Hagna stated that board members can go and look at properties in question that 

come before the Board if they go by themselves and do not discuss the property with anyone.  Mrs. 

Castiglione asked Mr. Scott to explain the hardship to the owner.  Mr. Scott stated that the hardship 

to the homeowner was that the owner would have to remove the home.  Mrs. Castiglione asked if 

the owner could change the lot line.  Mr. Scott stated that the owner would have to work out an 

agreement with the Town to receive more property.  Mr. France questioned the way the road was 

put in.  Mr. Scott stated that he was not sure why this was this way, noting that some homes have 

roads that bisect their property.  Mr. Scott stated that this encroachment would not impact the 

Town’s use of the road at all.  Chairman Hagna asked if there were any other questions.  There were 

no further questions.    

 

Mrs. Hyatt stated that she was with Bare Real Estate and represented the property owner Ronnie 

Owen.  Mrs. Hyatt noted that she represented Mr. Owen in 2010 as a buyers agent.  Since 

purchasing the home Mr. Owen’s wife has passed away and Mr. Owen has determined to sell the 

property.  Mr. Owen currently has the home under contract; conditional to the buyers knowing that 

the Town will take no adverse action in the future concerning the 1.26 (foot) encroachment.  Mrs. 

Hyatt stated that the property has had a problem receiving title insurance.   The fact that there is a 

variance and/or the need for one marked on the survey made it even easier for all of the parties to 

accept the letter of approval from Keith Cook, the then Building Inspector for the Town that the 

encroachment had the Town’s approval.  Mrs. Hyatt directed the Board to pictures that had been 

provided which showed homes on the same road much closer to the road that the home in question.   

 

Attorney Eggers asked if Mr. Scott had any questions.  There were none.  

 

Attorney Eggers asked if the Board had any questions.  There were none.  

 

Attorney Eggers asked if Mr. Scott wished to provide a rebuttal.  He declined. 

 

Attorney Eggers asked if anyone in the audience wished to speak.  There was none that spoke.  

 

Chairman Hagna asked if any party wished to provide closing remarks.  No party spoke.  

 

Chairman Hagna stated that at this point I will close the public comment section of this case and the 

Board will begin discussion on the case and, if ready, we will vote on the case. 
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Now that the evidence has been presented and the closing remarks concluded, it would be 

appropriate for the Board to discuss the issues presented today.   

 

Mr. Marquardt stated that this case is the result of poor decision making by staff.  Mr. France stated 

that this is an issue that needs to be resolved in a manner that is favorable to new growth on the 

mountain.  Mrs. Castiglione stated that she drove out and viewed the property and that from the 

road she could not see what the issue was with the property and the road.  Chairman Hagna stated 

that he can remember the Town providing a variance in a like situation.  Fred France stated that 

there was a case when the Board approved a variance for a porch that was encroaching.   

 

Attorney Eggers stated that under North Carolina General Statute §160A-388 there are a series of 

questions that the Board needs to vote upon when dealing with a case involving a variance.  

 

Fred France moved that it would be an unnecessary hardship for the property owner to have to tear 

down the home and sell the property.  Mrs. Castiglione seconded the motion.  Chairman Hagna 

called the vote, the vote passed unanimously.   

Mrs. Castiglione motioned that the hardship results from conditions that are peculiar to the property, 

such as location, and size are reason enough to accept the variance.  Mr. Marquardt seconded the 

motion.  Chairman Hagna called the vote, the vote passed unanimously.    

 

Mr. Marquardt moved that the hardship did not result from actions taken by the applicant or the 

property owner by reason of the proof provided showing what the Town employee did.  Mrs. 

Castiglione seconded the motion.  Chairman Hagna called the vote, the vote passed unanimously.   

   

Mr. Knepka moved that the requested variance is consistent with the spirit, purpose, and intent of 

the ordinance, such that public safety is secured and further justified by the Town wanting to make 

living here easier rather than harder.  Mr. France seconded the motion.  Chairman Hagna called the 

vote, the vote passed unanimously.     

 

Mr. Marquardt motioned for the Board to grant the variance. Mrs. Castiglione seconded the motion.  

Chairman Hagna called the vote, the vote passed unanimously.     

 

Chairman Hagna asked about the request of refunding the variance fee.  Mr. Scott stated that there 

is no language that speaks to the ability of staff to refund the application fee to the Board for a 

variance.  This rule for refunding is only for appeals.  These are situations that arise when an 

applicant is asking the Board to consider how a rule has been applied.   

 

Mr. Marquardt moved to close the hearing at 6:41 p.m.  Mr. France seconded the motion.  Chairman 

Hagna called the vote, the vote passed unanimously.     

 

IV. Other Business – Chairman Hagna stated that this is the time to attend to other Board 

business and have discussion that are not part of a quasi-judicial hearing.   

 

Mr. Scott asked the Board if they were satisfied with receiving the Board of Adjustment agenda 

packets through email.  The Board stated that this method was satisfactory.  Mr. Knepka stated that 

he would provide with Mr. Scott with a preferred email address for this purpose.   
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Chairman Hagna stated that it is okay for Board member to go and look at a property in question by 

themselves, reminding the Board that if they did do so they were to not go with another Board 

member nor discuss the property with anyone prior to the hearing. 

 

Mr. Scott stated that variances are about the peculiarity of the property which sets the property apart 

from other properties.  A variance should be a situation that involves unique variables and not like 

other properties.  The Board wants to base findings on variances for properties based upon the 

hardship being particularly heavy for that particular owner. 

 

Fred France suggested trying to create a new rule to keep situations such as this one from having to 

come before the Board.  Mr. Scott stated that the Town does not get too many of these types of 

requests.  Chairman Hagna stated that there was an official sign on the property.  Mr. Scott stated 

that he placed the sign on the property and placed an advertisement to make this a public 

proceeding.  Attorney Eggers stated that this was all required by statute. 

 

 

V. Adjourn – Carl Marquardt motioned to adjourn the meeting at 6:48 p.m.  Renee Castiglione 

seconded the motion and the motion passed unanimously.  The meeting was adjourned at 6:48 p.m. 

 

Minutes approved by Board of Adjustment on Tuesday, October 4, 2016. 

 

 

Respectfully Submitted: 

 

 

__________________________ 

Jennifer Broderick, CMC 

Town Clerk  

 

 

 

 

 

 

 

 


