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CONTRACT FOR CONSTRUCTION OF A SMALL PROJECT 

 

This Contract is by and between Town of Beech Mountain, a North Carolina municipal corporation, (Owner) 

and, a North Carolina corporation, (Contractor) and is effective as of this the: _______th day of March 2025 

(the Effective Date) 

Owner and Contractor hereby agree as follows: 

ARTICLE 1 - THE WORK 

1.01 Work 

A. Work includes all labor, materials, equipment, services, and documentation necessary to 

construct the Project defined herein, all as required by the Contract Documents. 

B. The Contractor shall complete all Work as specified or indicated in the Contract Documents. 

The Project is generally described as follows: 

1. Buckeye Lake Potable Water Supply Reservoir Recovery Action – Project# 804104 

which includes, but is not limited to, Hydraulic and mechanical dredging of the lake, 

restoring channel entering the lake, dewatering and stockpiling of dredged materials. 

2. The Site of the Work includes property, easements, and designated work areas 

described in greater detail in the Contract Documents but generally located within 

Shane Park as a staging area and inside of Buckeye Lake for the construction limits 

ARTICLE 2 - CONTRACT DOCUMENTS 

2.01 Intent of Contract Documents 

A. It is the intent of the Contract Documents to describe a functionally complete project. The 

Contract Documents do not indicate or describe all of the Work required to complete the 

Project. Additional details required for the correct installation of selected products are to be 

provided by the Contractor and coordinated with the Owner and Engineer. This Contract 

supersedes prior negotiations, representations, and agreements, whether written or oral. 

The Contract Documents are complementary; what is required by one part of the Contract 

Documents is as binding as if required by other parts of the Contract Documents. 

B. During the performance of the Work and until final payment, Contractor and Owner shall 

submit all matters in question concerning the requirements of the Contract Documents, or 

relating to the acceptability of the Work under the Contract Documents to the Engineer. 

Engineer will be the initial interpreter of the requirements of the Contract Documents, and 

judge of the acceptability of the Work thereunder. 

C. Engineer will render a written clarification, interpretation, or decision on the issue 

submitted, or initiate a modification to the Contract Documents. 

D. Contractor, and its subcontractors and suppliers, shall not have or acquire any title to or 

ownership rights to any of the Drawings, Specifications, or other documents (including copies 

or electronic media editions) prepared by Engineer or its consultants. 
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2.02 The Contract Documents are incorporated into and made a part of this Contract by reference as 

though set forth herein in their entirety. 

2.03 The parties herby adopt and reiterate any representations, covenants, or warranties set forth in 

the Contract Documents as though the same were set forth herein in their entirety and shall be 

deemed material terms of this Contract. 

2.04 Contract Documents Defined 

A. The Contract Documents consist of the following documents: 

1. This Contract. 

2. 44 CFR Part 18 – Certification Regarding Lobbying  

3. FEMA Supplementary Conditions 

4. Bid Security 

5. Performance bond. 

6. Payment bond. 

7. Addenda. 

8. Bid From Contractor 

9. General Construction Notes.  

10. High-flow TSS Pretreatment Filtration Clarifier System Special Provision 

11. Specifications listed in 2024 NCDOT Roads and Structures. 

12. USACE 404 Authorization under SAW 2018-02144 for NW16 

13. NCDEQ-DWR & NCWRC 401 Permit Certification GC4248 for NW16 

14. Exhibits to this Contract (enumerated as follows): 

a. Exhibit B1 – PROJECT ZONES OVERVIEW 

b. Exhibit B2 - BUCKEYE LAKE PRE-DREDGE LAKE BOTTOM 

c. Exhibit B3 - BUCKEYE LAKE POST-DREDGE HARD BOTTOM 

Exhibit B4 – CRITICAL RAW WATER INTAKE AREA & CLARIFICATION STAGING AREA: ZONE 2 

d. Exhibit B5 – BUCKEYE LAKE SPILLWAY TURBIDITY CURTAIN 

Exhibit B6 – DEWATERING STAGING AREA, DIVERSION DIKE & CONSTRUCTION ROAD 

e. Exhibit B7 – WEST COVE MECHANICAL DREDGE AREA: ZONE 4 

f. Exhibit B8 – EAST COVE MECHANICAL DREDGE AREA: ZONE 6 

15. The following which may be delivered or issued on or after the Effective Date of the 

Contract: 

a. Work Change Directives (EJCDC C-940). 

b. Change Orders (EJCDC C-941). 

c. Field Orders (EJCDC C-942). 
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ARTICLE 3 - ENGINEER 

3.01 Engineer 

A. The Engineer for this Project is Brian Newman PE, with Mattern & Craig, Inc.  

ARTICLE 4 - CONTRACT TIMES 

4.01 Contract Times 

A. The Work will be substantially completed within 45 days after the Effective Date of the 

Contract and completed and ready for final payment within 60 days after the Effective Date 

of the Contract. 

4.02 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence in the performance of the 

Contract, and that Owner will incur damages if Contractor does not complete the Work 

according to the requirements of Paragraph 4.01. Because such damages for delay would be 

difficult and costly to determine, Owner and Contractor agree that as liquidated damages for 

delay (but not as a penalty) Contractor shall pay Owner $1000 for each day that expires after 

the Contract Time for substantial completion. 

4.03 Delays in Contractor’s Progress 

A. If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or interferes 

with the performance or progress of the Work, then Contractor shall be entitled to an 

equitable adjustment in the Contract Times and Contract Price. Contractor’s entitlement to 

an adjustment of the Contract Times is conditioned on such adjustment being essential to 

Contractor’s ability to complete the Work within the Contract Times. 

B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 

delay, disruption, or interference caused by or within the control of Contractor or their 

subcontractors or suppliers. 

C. If Contractor’s performance or progress is delayed, disrupted, or interfered with by 

unanticipated causes not the fault of and beyond the control of Owner, Contractor, and those 

for which they are responsible, then Contractor shall be entitled to an equitable adjustment 

in Contract Times. 

D. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for any 

delay, disruption, or interference if such delay is concurrent with a delay, disruption, or 

interference caused by or within the control of Contractor or Contractor’s subcontractors or 

suppliers. 

4.04 Progress Schedules 

A. Contractor shall develop a progress schedule and submit to the Engineer for review and 

comment before starting Work on the Site. The Contractor shall modify the schedule in 

accordance with the comments provided by the Engineer. 

B. The Contractor shall update and submit the progress schedule to the Engineer each month. 

The Owner may withhold payment if the Contractor fails to submit the schedule. 
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ARTICLE 5 - CONTRACT PRICE 

5.01 Payment 

A. Owner shall pay Contractor in accordance with the Contract Documents, the for the 

following lump sum (stipulated) price(s), together with any Unit Prices indicated in Section 

5.01 B: 

Item 

No. 
Description Contract Amount 

1 Mobilization  $ 

2 
High-flow TSS Pretreatment Filtration Clarifier 

System 
$ 

3 Bypass Pumping (if required) $ 

4 Staging Area & Access Road  $ 

Total of All Lump Sum Contract Amount $ 

B. Owner shall pay Contractor in accordance with the Contract Documents at the following unit 

prices for each unit of Work completed: 

Item 

No. 
Description Unit 

Estimated 

Quantity 

Unit 

Price 

Contract 

Amount 

5 Clearing and Grubbing TON  $ $ 

6 Hydraulic Dredging CY  $ $ 

7 Mechanical Excavation CY  $ $ 

8 Stream Channel Excavation CY  $ $ 

9 Mechanical Dewatering CY  $ $ 

10 General Dewatering CY  $ $ 

11 Erosion Control AC  $ $ 

12 Floating Turbidity Curtain SY  $ $ 

13 Impervious Diversion Dike LF  $ $ 

14 Crane w/ Operator (barge) HR  $ $ 

15 Equipment Support Vehicles HR  $ $ 

16 Travel, Permits & Escort Fees EA  $ $ 

17 Lift Plan for Project Crane EA  $ $ 

Total of All Unit Prices Contract Amount $ 

Payment will be made in an amount equal to the total of all extended prices for actual Work 

completed. The extended price is determined by multiplying the unit price times the actual 

quantity of that Work item completed. Actual quantities installed will be determined by the 

Engineer. 
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ARTICLE 6 - BONDS AND INSURANCE 

6.01 Bonds 

A. Before starting Work, Contractor shall furnish a performance bond and a payment bond from 

surety companies that are duly licensed or authorized to issue bonds in the required amounts 

in the jurisdiction in which the Project is located. Each bond shall be in an amount equal to 

the Contract Price, as security for the faithful performance and payment of all of Contractor’s 

obligations under the Contract. These bonds remain in effect until the completion of the 

correction period specified in Paragraph 7.12 but, in any case, not less than one year after 

the date when final payment becomes due. 

6.02 Insurance 

A. Before starting Work, Contractor shall furnish evidence of insurance from companies that 

are duly licensed or authorized in the jurisdiction in which the Project is located with a 

minimum AM Best rating of A-VII or better. Contractor shall provide insurance in accordance 

with the following: 

1. Contractor shall provide coverage for not less than the following amounts, or greater 

where required by Laws and Regulations: 

a. Workers’ Compensation: 

State: North Carolina Statutory 

Employer’s Liability: 

Bodily Injury, each Accident $ 1,000,000 

Bodily Injury By Disease, each Employee $ 1,000,000 

Bodily Injury/Disease Aggregate $ 1,000,000 

b. Commercial General Liability: 

General Aggregate $ 2,000,000 

Products - Completed Operations Aggregate $ 2,000,000 

Personal and Advertising Injury $ 1,000,000 

Each Occurrence (Bodily Injury and Property 

Damage) $ 1,000,000 

c. Automobile Liability herein: 

Bodily Injury: 

Each Person $ 0 

Each Accident $ 0 

Property Damage: 

Each Accident $ 0 

Combined Single Limit of: $ 0 



This Document is a MODIFIED version of EJCDC® C-522, Contract for Construction of a Small Project. 

Copyright © 2016 National Society of Professional Engineers, American Council of Engineering Companies, 

and American Society of Civil Engineers, or is based in part on excerpts from copyrighted EJCDC documents.  

Those portions of the text that originated in copyrighted EJCDC documents remain subject to the copyright.  

Page 6 of 18 

 

d. Excess or Umbrella Liability: 

Per Occurrence $ 10,000,000 

General Aggregate $ 10,000,000 

e. Contractor’s Pollution Liability: 

Each Occurrence $ 1,000,000 

General Aggregate $ 1,000,000 

B. All insurance policies required to be purchased and maintained will contain a provision or 

endorsement that the coverage afforded will not be canceled or materially changed or 

renewal refused until at least 10 days prior written notice has been given to the insured and 

additional insured. 

C. Automobile liability insurance provided by Contractor shall provide coverage against claims 

for damages because of bodily injury or death of any person or property damage arising out 

of the ownership, maintenance, or use of any motor vehicle. The automobile liability policy 

shall be written on an occurrence basis. 

D. Contractor’s commercial general liability policy shall be written on a 1996 or later ISO 

commercial general liability occurrence form and include the following coverages and 

endorsements: 

1. Products and completed operations coverage maintained for three years after final 

payment. 

2. Blanket contractual liability coverage to the extent permitted by law. 

3. Broad form property damage coverage; and 

4. Severability of interest; underground, explosion, and collapse coverage; personal injury 

coverage. 

E. The Contractor’s commercial general liability and automobile liability, umbrella or excess, 

and pollution liability policies shall include and list Owner and Engineer and the respective 

officers, directors, members, partners, employees, agents, consultants, and subcontractors 

of each as additional insureds; and the insurance afforded to these additional insureds shall 

provide primary coverage for all claims covered thereby (including as applicable those arising 

from both ongoing and completed operations) on a non-contributory basis. 

1. Additional insured endorsements will include both ongoing operations and products 

and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG 

20 37 10 01 (together). If Contractor demonstrates to Owner that the specified ISO 

endorsements are not commercially available, then Contractor may satisfy this 

requirement by providing equivalent endorsements. 

2. Contractor shall provide ISO Endorsement CG 20 32 07 04, “Additional Insured—

Engineers, Architects or Surveyors Not Engaged by the Named Insured” or its equivalent 

for design professional additional insureds. 

F. Umbrella or excess liability insurance shall be written over the underlying employer’s liability, 

commercial general liability, and automobile liability insurance. Subject to industry-standard 
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exclusions, the coverage afforded shall be procured on a “follow the form” basis as to each 

of the underlying policies. Contractor may demonstrate to Owner that Contractor has met 

the combined limits of insurance (underlying policy plus applicable umbrella) specified for 

employer’s liability, commercial general liability, and automobile liability through the 

primary policies alone, or through combinations of the primary insurance policies and an 

umbrella or excess liability policy. 

G. The Contractor shall provide property insurance covering physical loss or damage during 

construction to structures, materials, fixtures, and equipment, including those materials, 

fixtures, or equipment in storage or transit. 

H. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the 

Contractor from the Site, impose an appropriate set-off against payment, and exercise 

Owner’s termination rights under Article 15. 

ARTICLE 7 - CONTRACTOR’S RESPONSIBILITIES 

7.01 Supervision and Superintendence 

A. Contractor shall supervise and direct the Work competently and efficiently, devoting such 

attention thereto and applying such skills and expertise as may be necessary to perform the 

Work in accordance with the Contract Documents. Contractor shall be solely responsible for 

the means, methods, techniques, sequences, safety, and procedures of construction. 

B. Contractor shall assign a competent resident superintendent who is to be present at all times 

during the execution of the Work. This resident superintendent shall not be replaced without 

written notice to and approval by the Owner and Engineer except under extraordinary 

circumstances. 

C. Contractor shall at all times maintain good discipline and order at the Site. 

7.02 Other Work at the Site 

A. In addition to and apart from the Work of the Contractor, other work may occur at or 

adjacent to the Site. Contractor shall take reasonable and customary measures to avoid 

damaging, delaying, disrupting, or interfering with the work of Owner, any other contractor, 

or any utility owner performing other work at or adjacent to the Site. 

7.03 Services, Materials, and Equipment 

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume 

full responsibility for all services, materials, equipment, labor, transportation, construction 

equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water, 

sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for  

completion of the Work, whether or not such items are specifically called for in the Contract 

Documents. 

7.04 Quality Management 

A. Contractor is fully responsible for the managing quality to ensure Work is completed in 

accordance with the Contract Documents. 
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7.05 Licenses, Fees and Permits 

A. Contractor shall obtain and pay for all construction permits and licenses unless otherwise 

provided in the Contract Documents. 

7.06 Laws and Regulations; Taxes 

A. Contractor shall give all notices required by and shall comply with all local, state, and federal 

Laws and Regulations applicable to the performance of the Work. Except where otherwise 

expressly required by applicable Laws and Regulations, neither Owner nor Engineer shall be 

responsible for monitoring Contractor’s compliance with any Laws or Regulations. 

B. Contractor shall bear all resulting costs and losses, and shall indemnify and hold harmless 

Owner and Engineer, and the officers, directors, members, partners, employees, agents, 

consultants, and subcontractors of each and any of them from and against all claims, costs, 

losses, and damages if Contractor performs any Work or takes any other action knowing or 

having reason to know that it is contrary to Laws or Regulations. 

C. Contractor shall pay all applicable sales, consumer, use, and other similar taxes Contractor is 

required to pay in accordance with Laws and Regulations. 

7.07 Record Documents 

A. Contractor shall maintain one printed record copy of all Drawings, Specifications, Addenda, 

Change Orders, Work Change Directives, Field Orders, written interpretations and 

clarifications, and approved shop drawings in a safe place at the Site. Contractor shall 

annotate them to show changes made during construction. Contractor shall deliver these 

record documents to Engineer upon completion of the Work. 

7.08 Safety and Protection 

A. Contractor shall be solely responsible for initiating, maintaining, and supervising all safety 

precautions and programs in connection with the Work. 

B. Contractor shall take all necessary precautions for the safety of, and shall provide the 

necessary protection to prevent damage, injury, or loss to: 

1. All persons on the Site or who may be affected by the Work. 

2. All the Work and materials and equipment to be incorporated therein, whether in 

storage on or off the Site; and 

3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 

pavements, roadways, structures, other work in progress, utilities, and underground 

facilities not designated for removal, relocation, or replacement in the course of 

construction. 

C. All damage, injury, or loss to any property caused, directly or indirectly, in whole or in part, 

by Contractor, or anyone for whose acts the Contractor may be liable, shall be remedied by 

Contractor at its expense (except damage or loss attributable to the fault of Contract 

Documents or to the acts or omissions of Owner or Engineer and not attributable, directly or 

indirectly, in whole or in part, to the fault or negligence of Contractor). 

7.09 Warranties and Guarantees 

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the 

Contract Documents and will not be defective. Engineer and its officers, directors, members, 
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partners, employees, agents, consultants, and subcontractors shall be entitled to rely on 

Contractor’s warranty and guarantee. 

7.10 Correction Period 

A. If within one year after the date of substantial completion, any Work is found to be defective, 

or if the repair of any damages to the Site, adjacent areas that Contractor has arranged to 

use through construction easements or otherwise, and other adjacent areas used by 

Contractor as permitted by Laws and Regulations, is found to be defective, then Contractor 

shall promptly and without cost to Owner, correct such defective Work. 

7.11 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, and in addition to any other 

obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and 

hold harmless Owner and Engineer, and the officers, directors, members, partners, 

employees, agents, consultants and subcontractors of each and any of them from and against 

all claims, costs, losses, and damages (including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or relating to the performance of the Work, provided 

that any such claim, cost, loss, or damage is attributable to bodily injury, sickness, disease, 

or death, or to injury to or destruction of tangible property (other than the Work itself), 

including the loss of use resulting therefrom but only to the extent caused by any negligent 

act or omission of Contractor, any subcontractor, any supplier, or any individual or entity 

directly or indirectly employed by any of them to perform any of the Work or anyone for 

whose acts they may be liable. 

ARTICLE 8 - OWNER’S RESPONSIBILITIES 

8.01 Owner’s Responsibilities 

A. Except as otherwise provided in the Contract Documents, Owner shall issue all 

communications to Contractor through Engineer. 

B. Owner shall make payments to Contractor as provided in this Contract. 

C. Owner shall provide Site and easements required to construct the Project. 

D. If Owner intends to contract with others for the performance of other work at or adjacent to 

the Site, unless stated elsewhere in the Contract Documents, Owner shall have sole authority 

and responsibility for such coordination. 

E. The Owner shall be responsible for performing inspections and tests required by applicable 

codes. 

F. The Owner shall not supervise, direct, or have control or authority over, nor be responsible 

for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or 

the safety precautions and programs, or for any failure of Contractor to comply with Laws 

and Regulations applicable to the performance of the Work. Owner will not be responsible 

for Contractor’s failure to perform the Work in accordance with the Contract Documents. 

G. While at the Site, Owner’s employees and representatives shall comply with the specific 

applicable requirements of Contractor’s safety programs of which Owner has been informed. 

H. Owner shall furnish copies of any applicable Owner safety programs to Contractor. 
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ARTICLE 9 - ENGINEER’S STATUS DURING CONSTRUCTION 

9.01 Engineer’s Status 

A. Engineer will be Owner’s representative during construction. The duties and responsibilities 

and the limitations of authority of Engineer as Owner’s representative during construction 

are set forth in this Contract. 

B. Neither Engineer’s authority or responsibility under this Article 9 or under any other 

provision of the Contract, nor any decision made by Engineer in good faith either to exercise 

or not exercise such authority or responsibility or the undertaking, exercise, or performance 

of any authority or responsibility by Engineer, shall create, impose, or give rise to any duty in 

contract, tort, or otherwise owed by Engineer to Contractor, any subcontractor, any supplier, 

any other individual or entity, or to any surety for or employee or agent of any of them. 

C. Engineer will make visits to the Site at intervals appropriate to the various stages of 

construction. Engineer will not be required to make exhaustive or continuous inspections on 

the Site to check the quality or quantity of the Work. 

D. Engineer has the authority to reject Work if Contractor fails to perform Work in accordance 

with the Contract Documents. 

E. Engineer will render decisions regarding the requirements of the Contract Documents, and 

judge the acceptability of the Work. 

F. Engineer will not supervise, direct, control, or have authority over or be responsible for 

Contractor’s means, methods, techniques, sequences, or procedures of construction, or the 

safety precautions and programs, or for any failure of Contractor to comply with Laws and 

Regulations applicable to the performance of the Work. Engineer will not be responsible for 

Contractor’s failure to perform the Work in accordance with the Contract Documents. 

ARTICLE 10 - CHANGES IN THE WORK 

10.01 Authority to Change the Work 

A. Without invalidating the Contract and without notice to any surety, Owner may, at any time 

or from time to time, order additions, deletions, or revisions in the Work. 

10.02 Change Orders 

A. Owner and Contractor shall execute appropriate Change Orders covering: 

1. Changes in the Contract Price or Contract Times which are agreed to by the parties, 

including any undisputed sum or amount of time for Work actually performed in 

accordance with a Work Change Directive; 

2. Changes in the Work which are: (a) ordered by Owner or (b) agreed to by the parties or 

(c) resulting from the Engineer’s decision, subject to the need for Engineer’s 

recommendation if the change in the Work involves the design (as set forth in the 

Drawings, Specifications, or otherwise), or other engineering or technical matters; and 

3. Changes in the Contract Price or Contract Times or other changes which embody the 

substance of any final binding results under Article 12. 
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B. If the provisions of any bond require notice to be given to a surety of any change affecting 

the general scope of the Work or the provisions of the Contract Documents (including, but 

not limited to, Contract Price or Contract Times), the giving of any such notice will be 

Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect 

the effect of any such change. 

ARTICLE 11 - DIFFERING SUBSURFACE OR PHYSICAL CONDITIONS 

11.01 Differing Conditions Process 

A. If Contractor believes that any subsurface or physical condition including but not limited to 

utilities or other underground facilities that are uncovered or revealed at the Site either 

differs materially from that shown or indicated in the Contract Documents or is of an unusual 

nature, and differs materially from conditions ordinarily encountered and generally 

recognized as inherent in Work of the character provided for in the Contract Documents then 

Contractor shall, promptly after becoming aware thereof and before further disturbing the 

subsurface or physical conditions or performing any Work in connection therewith (except 

in an emergency), notify Owner and Engineer in writing about such condition. Contractor 

shall not further disturb such condition or perform any Work in connection therewith (except 

with respect to an emergency) until receipt of a written statement permitting Contractor to 

do so. 

B. After receipt of written notice, Engineer will promptly: 

1. Review the subsurface or physical condition in question; 

2. Determine necessity for Owner obtaining additional exploration or tests with respect to 

the condition; 

3. Determine whether the condition falls within the differing site condition as stated 

herein; 

4. Obtain any pertinent cost or schedule information from Contractor; 

5. Prepare recommendations to Owner regarding the Contractor’s resumption of Work in 

connection with the subsurface or physical condition in question and the need for any 

change in the Drawings or Specifications; and 

6. Advise Owner in writing of Engineer’s findings, conclusions, and recommendations. 

C. After receipt of Engineer’s written findings, conclusions, and recommendations, Owner shall 

issue a written statement to Contractor regarding the subsurface or physical condition in 

question, addressing the resumption of Work in connection with such condition, indicating 

whether any change in the Drawings or Specifications will be made, and adopting or rejecting 

Engineer’s written findings, conclusions, and recommendations, in whole or in part. 

ARTICLE 12 - CLAIMS AND DISPUTE RESOLUTION 

12.01 Claims Process 

A. The party submitting a claim shall deliver it directly to the other party to the Contract and 

the Engineer promptly (but in no event later than 10 days) after the start of the event giving 

rise thereto. 
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B. The party receiving a claim shall review it thoroughly, giving full consideration to its merits. 

The two parties shall seek to resolve the claim through the exchange of information and 

direct negotiations. All actions taken on a claim shall be stated in writing and submitted to 

the other party. 

C. If efforts to resolve a claim are not successful, the party receiving the claim may deny it by 

giving written notice of denial to the other party. If the receiving party does not take action 

on the claim within 45 days, the claim is deemed denied. 

D. If the dispute is not resolved to the satisfaction of the parties, Owner or Contractor shall give 

written notice to the other party of the intent to submit the dispute to a court of competent 

jurisdiction unless the Owner and Contractor both agree to an alternative dispute resolution 

process. 

ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION OF DEFECTIVE WORK 

13.01 Tests and Inspections 

A. Owner and Engineer will have access to the Site and the Work at reasonable times for their 

observation, inspection, and testing. Contractor shall provide them proper and safe 

conditions for such access. 

B. Contractor shall give Engineer timely notice of readiness of the Work for all required 

inspections and tests, and shall cooperate with inspection and testing personnel to facilitate 

required inspections and tests. 

C. If any Work that is to be inspected, tested, or approved is covered by Contractor without 

written concurrence of Engineer, Contractor shall, if requested by Engineer, uncover such 

Work for observation. Such uncovering shall be at Contractor’s expense. 

13.02 Defective Work 

A. Contractor shall ensure that the Work is not defective. 

B. Engineer has the authority to determine whether Work is defective, and to reject defective 

Work. 

C. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will 

be given to Contractor. 

D. The Contractor shall promptly correct all such defective Work. 

E. When correcting defective Work, Contractor shall take no action that would void or 

otherwise impair Owner’s special warranty and guarantee, if any, on said Work. 

F. If the Work is defective or Contractor fails to supply sufficient skilled workers or suitable 

materials or equipment, or fails to perform the Work in such a way that the completed Work 

will conform to the Contract Documents, then Owner may order Contractor to stop the Work, 

or any portion thereof, until the cause for such order has been eliminated. 
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ARTICLE 14 - PAYMENTS TO CONTRACTOR 

14.01 Progress Payments 

A. The Contractor shall prepare a schedule of values that will serve as the basis for progress 

payments. The schedule of values will be in a form of application for payment acceptable to 

Engineer. The unit price breakdown submitted with the bid will be used for unit price work. 

Break lump sum items into units that will allow for measurement of Work in progress. 

14.02 Applications for Payments: 

A. Contractor shall submit an application for payment in a form acceptable to the Engineer, no 

more frequently than monthly, to Engineer. Applications for payment will be prepared and 

signed by Contractor. Contractor shall provide supporting documentation required by the 

Contract Documents. Payment will be paid for Work completed as of the date of the 

application for payment. 

B. Beginning with the second application for payment, each application shall include an affidavit 

of Contractor stating that all previous progress payments received on account of the Work 

have been applied on account to discharge Contractor’s legitimate obligations associated 

with prior applications for payment. 

14.03 Retainage 

A. The Owner shall retain 5% of each progress payment until the Work is substantially complete. 

14.04 Review of Applications 

A. Within 10 days after receipt of each application for payment, the Engineer will either indicate 

in writing a recommendation for payment and present the application for payment to Owner 

or return the application for payment to Contractor indicating in writing Engineer’s reasons 

for refusing to recommend payment. The Contractor will make the necessary corrections and 

resubmit the application for payment. 

B. Engineer will recommend reductions in payment (set-offs) which, in the opinion of the 

Engineer, are necessary to protect Owner from loss because the Work is defective and 

requires correction or replacement. 

C. The Owner is entitled to impose set-offs against payment based on any claims that have been 

made against Owner on account of Contractor’s conduct in the performance of the Work, 

incurred costs, losses, or damages on account of Contractor’s conduct in the performance of 

the Work, or liquidated damages that have accrued as a result of Contractor’s failure to 

complete the Work. 

14.05 Contractor’s Warranty of Title 

A. Contractor warrants and guarantees that title to all Work, materials, and equipment 

furnished under the Contract will pass to Owner free and clear of (1) all liens and other title 

defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven 

days after the time of payment by Owner. 

14.06 Substantial Completion 

A. The Contractor shall notify Owner and Engineer in writing that the Work is substantially 

complete and request the Engineer issue a certificate of substantial completion when 

Contractor considers the Work ready for its intended use. Contractor shall at the same time 
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submit to Owner and Engineer an initial draft of punch list items to be completed or 

corrected before final payment. 

B. Engineer will make an inspection of the Work with the Owner and Contractor to determine 

the status of completion. If Engineer does not consider the Work substantially complete, 

Engineer will notify Contractor and Owner in writing giving the reasons therefor. 

C. If Engineer considers the Work substantially complete or upon resolution of all reasons for 

non-issuance of a certificate identified in 14.06.B, Engineer will deliver to Owner a certificate 

of substantial completion which shall fix the date of substantial completion and include a 

punch list of items to be completed or corrected before final payment. 

14.07 Final Inspection 

A. Upon written notice from Contractor that the entire Work is complete, Engineer will 

promptly make a final inspection with Owner and Contractor and will notify Contractor in 

writing of all particulars in which this inspection reveals that the Work, or agreed portion 

thereof, is incomplete or defective. Contractor shall immediately take such measures as are 

necessary to complete such Work or remedy such deficiencies. 

14.08 Final Payment 

A. Contractor may make application for final payment after Contractor has satisfactorily 

completed all Work defined in the Contract, including providing all maintenance and 

operating instructions, schedules, guarantees, bonds, certificates or other evidence of 

insurance, certificates of inspection, annotated record documents and other documents. 

B. The final application for payment shall be accompanied (except as previously delivered) by: 

1. All documentation called for in the Contract Documents; 

2. Consent of the surety to final payment; 

3. Satisfactory evidence that all title issues have been resolved such that title to all Work, 

materials, and equipment has passed to Owner free and clear of any liens or other title 

defects, or will so pass upon final payment; 

4. A list of all disputes that Contractor believes are unsettled; and 

5. Complete and legally effective releases or waivers (satisfactory to Owner) of all lien 

rights arising out of the Work, and of liens filed in connection with the Work. 

C. The Work is complete (subject to surviving obligations) when it is ready for final payment as 

established by the Engineer’s written recommendation of final payment. 

14.09 Waiver of Claims 

A. The making of final payment will not constitute a waiver by Owner of claims or rights against 

Contractor. 

B. The acceptance of final payment by Contractor will constitute a waiver by Contractor of all 

claims and rights against Owner other than those pending matters that have been duly 

submitted. 
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ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION 

15.01 Owner May Suspend Work 

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a 

period of not more than 60 consecutive days by written notice to Contractor and Engineer. 

Such notice will fix the date on which Work will be resumed. Contractor shall resume the 

Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract Price 

or an extension of the Contract Times, or both, directly attributable to any such suspension. 

15.02 Owner May Terminate for Cause 

A. Contractor’s failure to perform the Work in accordance with the Contract Documents or any 

other failure to comply with a material term of the Contract Documents will constitute a 

default by Contractor and justify termination for cause. 

B. If Contractor defaults in its obligations, then after giving Contractor and any surety ten days 

written notice that Owner is considering a declaration that Contractor is in default and 

termination of the Contract, Owner may proceed to: 

1. Declare Contractor to be in default, and give Contractor and any surety notice that the 

Contract is terminated; and 

2. Enforce the rights available to Owner under any applicable performance bond. 

C. Owner may not proceed with termination of the Contract under Paragraph 15.02.B if: (i) 

Contractor within seven days of receipt of notice of intent to terminate begins to correct its 

failure to perform and proceeds diligently to cure such failure; and (ii) Engineer 

independently and in writing verifies to Owner that Contractor has undertaken such efforts 

to cure its failure to perform. 

D. Subject to the terms and operation of any applicable performance bond, if Owner has 

terminated the Contract for cause, Owner may exclude Contractor from the Site, take 

possession of the Work, incorporate in the Work all materials and equipment stored at the 

Site or for which Owner has paid Contractor but which are stored elsewhere, and complete 

the Work as Owner may deem expedient. 

E. In the case of a termination for cause, if the cost to complete the Work, including related 

claims, costs, losses, and damages, exceeds the unpaid contract balance, Contractor shall pay 

the difference to Owner. 

ARTICLE 16 - CONTRACTOR’S REPRESENTATIONS 

16.01 Contractor Representations 

A. Contractor makes the following representations when entering into this Contract: 

1. Contractor has examined and carefully studied the Contract Documents, and any data 

and reference items identified in the Contract Documents. 

2. Contractor has visited the Site, conducted a thorough visual examination of the Site and 

adjacent areas, and become familiar with and is satisfied as to the general, local, and 

Site conditions that may affect cost, progress, and performance of the Work. 
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3. Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect 

cost, progress, and performance of the Work. 

4. Contractor has considered the information known to Contractor itself; information 

commonly known to contractors doing business in the locality of the Site; information 

and observations obtained from visits to the Site; the Contract Documents; and the Site-

related reports and drawings identified in the Contract Documents, with respect to the 

effect of such information, observations, and documents on: 

a. The cost, progress, and performance of the Work; 

b. The means, methods, techniques, sequences, and procedures of construction to be 

employed by Contractor; and 

c. Contractor’s safety precautions and programs. 

5. Based on the information and observations referred to in the preceding paragraph, 

Contractor agrees that no further examinations, investigations, explorations, tests, 

studies, or data are necessary for the performance of the Work at the Contract Price, 

within the Contract Times, and in accordance with the other terms and conditions of 

the Contract. 

6. Contractor is aware of the general nature of work to be performed by Owner and others 

at the Site that relates to the Work as indicated in the Contract Documents. 

7. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or 

discrepancies that Contractor has discovered in the Contract Documents, and the 

written resolution thereof by Engineer is acceptable to Contractor. 

8. The Contract Documents are generally sufficient to indicate and convey understanding 

of all terms and conditions for performance and furnishing of the Work. 

9. Contractor’s entry into this Contract constitutes an incontrovertible representation by 

Contractor that, without exception, all prices in the Contract are premised upon 

performing and furnishing the Work required by the Contract Documents. 

ARTICLE 17 - MISCELLANEOUS 

17.01 Cumulative Remedies 

A. The duties and obligations imposed by this Contract and the rights and remedies available 

hereunder to the parties hereto are in addition to, and are not to be construed in any way as 

a limitation of, any rights and remedies available to any or all of them which are otherwise 

imposed or available by Laws or Regulations, by special warranty or guarantee, or by other 

provisions of the Contract. The provisions of this paragraph will be as effective as if repeated 

specifically in the Contract Documents in connection with each particular duty, obligation, 

right, and remedy to which they apply. 

17.02 Limitation of Damages 

A. Neither Owner, Engineer, nor any of their officers, directors, members, partners, employees, 

agents, consultants, or subcontractors, shall be liable to Contractor for any claims, costs, 

losses, or damages sustained by Contractor on or in connection with any other project or 

anticipated project. 
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17.03 No Waiver 

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision, 

nor shall it affect the enforceability of that provision or of the remainder of this Contract. 

17.04 Survival of Obligations 

A. All representations, indemnifications, warranties, and guarantees made in, required by, or 

given in accordance with the Contract, as well as all continuing obligations indicated in the 

Contract, will survive final payment, completion, and acceptance of the Work or termination 

or completion of the Contract or termination of the services of Contractor. 

17.05 Contractor’s Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 

practices in competing for or in executing the Contract. 

17.06 Controlling Law 

A. This Contract is to be governed by the law of the State of North Carolina. 

B. This instrument has been preaudited in the manner required by the Local Government 

Budget and Fiscal Control Act. 

C. The Parties stipulate that the exclusive venue for any civil actions arising between them shall 

be the Superior Court Division of General Courts of Justice sitting in Haywood County. 

17.07 Force Majeure 

A. Owner shall not be liable or responsible to Contractor, nor be deemed to have defaulted or 

breached this Contract, for any failure or delay in fulfilling or performing any term of this 

Contract when and to the extent such failure or delay is caused by or results from acts or 

circumstances beyond the reasonable control of Seller including, without limitation, acts of 

God, floods, fires, earthquakes, explosions, governmental actions, wars, invasions or 

hostilities (whether war is declared or not), terrorist threats or acts, riots or other civil unrest, 

national emergencies, revolutions, insurrections, epidemics, pandemics, lock-outs, strikes or 

other labor disputes (whether or not relating to either Party’s workforce), restraints or delays 

affecting carriers, the inability or delay in obtaining supplies of adequate or suitable 

materials, materials or telecommunication breakdown, or power outage (each, a “Force 

Majeure Event”). 

17.08 Additional Provisions 

A. This Contract and the Contract Documents represent the entire agreement between the 

Parties with respect to the subject matter hereof and supersedes any prior agreement or 

communications between the Parties, whether written or oral. Acceptance is limited to the 

terms hereof and no revision of or additions to this Agreement or any of its terms or 

conditions shall be effective unless agreed to in writing signed by the Parties’ authorized 

representatives. This Contract may be modified only by a written amendment signed by 

authorized representatives of both Parties. 

B. This Contract may be executed in one or more counterparts, each of which will be deemed 

to be an original, but all of which together will constitute one and the same instrument, 

without necessity of production of the others. 
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C. In the event of litigation brought by any Party to enforce the terms of this Contract or 

otherwise relating directly or indirectly to the transactions and agreement reflected herein, 

the substantially prevailing Party, in addition to any and all other rights and remedies, will be 

entitled to recover all of its reasonable costs of litigation, including but not limited to all 

reasonable attorney’s fees. 

D. The headings and captions appearing in this Contract have been inserted for the purposes of 

convenience and ready reference, and do not purport to and shall not be deemed to define, 

limit, or extend the scope or intent of the provisions to which they appertain. This Contract 

shall not be construed against either party. 

E. It is agreed and warranted by the Parties that the individuals signing this Contract on behalf 

of the respective Parties are authorized to execute such an agreement. No further proof of 

authorization shall be required. 

F. Contractor shall not assign, in whole or part, this Contract or any interest therein, without 

the prior, written consent of Owner, which consent shall be at Owner’s sole discretion.  Any 

assignment without Owner’s consent shall be null and void. 

IN WITNESS WHEREOF, Owner and Contractor have signed this Contract. 

This Contract will be effective on __3/21/2025________ (which is the Effective Date of the Contract). 

OWNER: Town of Beech Mountain  CONTRACTOR:  

   

By: Bob Pudney  By:  

Title: Town Manager  Title:  

  

(If Contractor is a corporation, a partnership, or a joint 

venture, attach evidence of authority to sign.)   

Attest: Daniel Davis  Attest:  

Title: Director of Utilities  Title:  

Address for giving notices:  Address for giving notices: 

Town of Beech Mountain   

116 Bark Park Way   

Beech Mountain, NC 28604   

  License No.:  

   
(where applicable) 
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44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING 

 

The undersigned Contractor certifies, to the best of his or her knowledge, that: 

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 

2. If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Standard Form- 
LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions. 

 

3. The undersigned shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and cooperative agreements) and that all subrecipients 
shall certify and disclose accordingly. 

 

This certification is a material representation of fact upon which reliance was placed when this 

transaction was made or entered into. Submission of this certification is a prerequisite for 

making or entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the 

Lobbying Disclosure Act of 1995). Any person who fails to file the required certification shall be 

subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such 

failure. 

 

The Contractor,     , certifies or affirms the truthfulness and accuracy of 

each statement of its certification and disclosure, if any. In addition, the Contractor 

understands and agrees that the provisions of 31 U.S.C. § 3801 et seq., apply to this 

certification and disclosure, if any. 

Authorized Officer:  _____________________________ 

Name:        

Title:  ____________________________ 

Date:  ____________________________ 
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FEMA Supplementary Conditions
 

CONTRACT PROVISIONS FOR NON–FEDERAL ENTITY CONTRACTS UNDER FEDERAL AWARDS 

In addition to other provisions required by the Federal agency or non–Federal entity, the Parties 
Agreement includes the following provisions, as applicable. 
 
A. Equal Employment Opportunity 
During the performance of this contract, the contractor agrees as follows:  

1. The contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. The contractor will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment without regard to their 
race, color, religion, sex, sexual orientation, gender identity, or national origin. Such 
action shall include, but not be limited to the following: Employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates 
of pay or other forms of compensation; and selection for training, including 
apprenticeship. The contractor agrees to post in conspicuous places, available to 
employees and applicants for employment, notices to be provided setting forth the 
provisions of this nondiscrimination clause.  

2. The contractor will, in all solicitations or advertisements for employees placed by or on 
behalf of the contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, sexual orientation, gender 
identity, or national origin.  

3. The contractor will not discharge or in any other manner discriminate against any 
employee or applicant for employment because such employee or applicant has 
inquired about, discussed, or disclosed the compensation of the employee or applicant 
or another employee or applicant. This provision shall not apply to instances in which 
an employee who has access to the compensation information of other employees or 
applicants as a part of such employee's essential job functions discloses the 
compensation of such other employees or applicants to individuals who do not 
otherwise have access to such information, unless such disclosure is in response to a 
formal complaint or charge, in furtherance of an investigation, proceeding, hearing, or 
action, including an investigation conducted by the employer, or is consistent with the 
contractor's legal duty to furnish information.  

4. The contractor will send to each labor union or representative of workers with which he 
has a collective bargaining agreement or other contract or understanding, a notice to 
be provided advising the said labor union or workers' representatives of the contractor's 
commitments under this section, and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment.  

5. The contractor will comply with all provisions of Executive Order 11246 of September 
24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.  
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6. The contractor will furnish all information and reports required by Executive Order 
11246 of September 24, 1965, and by rules, regulations, and orders of the Secretary 
of Labor, or pursuant thereto, and will permit access to his books, records, and 
accounts by the administering agency and the Secretary of Labor for purposes of 
investigation to ascertain compliance with such rules, regulations, and orders.  

7. In the event of the contractor's noncompliance with the nondiscrimination clauses of 
this contract or with any of the said rules, regulations, or orders, this contract may be 
canceled, terminated, or suspended in whole or in part and the contractor may be 
declared ineligible for further Government contracts or federally assisted construction 
contracts in accordance with procedures authorized in Executive Order 11246 of 
September 24, 1965, and such other sanctions may be imposed and remedies invoked 
as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, 
or order of the Secretary of Labor, or as otherwise provided by law.  

8. The contractor will include the portion of the sentence immediately preceding 
paragraph (1) and the provisions of paragraphs (1) through (8) in every subcontract or 
purchase order unless exempted by rules, regulations, or orders of the Secretary of 
Labor issued pursuant to section 204 of Executive Order 11246 of September 24, 1965, 
so that such provisions will be binding upon each subcontractor or vendor. The 
contractor will take such action with respect to any subcontract or purchase order as 
the administering agency may direct as a means of enforcing such provisions, including 
sanctions for noncompliance:  

Provided, however, that in the event a contractor becomes involved in, or is threatened 
with, litigation with a subcontractor or vendor as a result of such direction by the 
administering agency, the contractor may request the United States to enter into such 
litigation to protect the interests of the United States.  

The applicant further agrees that it will be bound by the above equal opportunity clause 
with respect to its own employment practices when it participates in federally assisted 
construction work: Provided, That if the applicant so participating is a State or local 
government, the above equal opportunity clause is not applicable to any agency, 
instrumentality or subdivision of such government which does not participate in work 
on or under the contract.  

The applicant agrees that it will assist and cooperate actively with the administering 
agency and the Secretary of Labor in obtaining the compliance of contractors and 
subcontractors with the equal opportunity clause and the rules, regulations, and 
relevant orders of the Secretary of Labor, that it will furnish the administering agency 
and the Secretary of Labor such information as they may require for the supervision of 
such compliance, and that it will otherwise assist the administering agency in the 
discharge of the agency's primary responsibility for securing compliance.  

The applicant further agrees that it will refrain from entering into any contract or contract 
modification subject to Executive Order 11246 of September 24, 1965, with a 
contractor debarred from, or who has not demonstrated eligibility for, Government 
contracts and federally assisted construction contracts pursuant to the Executive Order 
and will carry out such sanctions and penalties for violation of the equal opportunity 
clause as may be imposed upon contractors and subcontractors by the administering 
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agency or the Secretary of Labor pursuant to Part II, Subpart D of the Executive Order. 
In addition, the applicant agrees that if it fails or refuses to comply with these 
undertakings, the administering agency may take any or all of the following actions: 
Cancel, terminate, or suspend in whole or in part this grant (contract, loan, insurance, 
guarantee); refrain from extending any further assistance to the applicant under the 
program with respect to which the failure or refund occurred until satisfactory 
assurance of future compliance has been received from such applicant; and refer the 
case to the Department of Justice for appropriate legal proceedings 

  
B. Davis–Bacon Act, as amended (40 U.S.C. 3141–3148).  

Not Applicable to this Agreement under FEMA  Public Assistance Program 
  

C. Copeland “Anti-Kickback Act” (18 U.S.C. § 874, 40 U.S.C. § 3145) 
Not Applicable to this Agreement under FEMA  Public Assistance Program 

 
D. Compliance with the Contract Work Hours and Safety Standards Act.  

1. Overtime requirements. No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics 
shall require or permit any such laborer or mechanic in any workweek in which he or 
she is employed on such work to work in excess of forty hours in such workweek unless 
such laborer or mechanic receives compensation at a rate not less than one and one-
half times the basic rate of pay for all hours worked in excess of forty hours in such 
workweek. 
 

2. Violation; liability for unpaid wages; liquidated damages. In the event of any violation 
of the clause set forth in paragraph (b)(1) of this section the contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, 
such contractor and subcontractor shall be liable to the United States (in the case of 
work done under contract for the District of Columbia or a territory, to such District or 
to such territory), for liquidated damages. Such liquidated damages shall be computed 
with respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (b)(1) of this section, in the 
sum of $27 for each calendar day on which such individual was required or permitted 
to work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in paragraph (b)(1) of this section. 
 

3. Withholding for unpaid wages and liquidated damages. The Town of Waynesville shall 
upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on 
account of work performed by the contractor or subcontractor under any such contract 
or any other federal contract with the same prime contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act, which 
is held by the same prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages 
and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this 
section. 

 

 



 

4 

 

 
4. Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 

clauses set forth in paragraph (b)(1) through (4) of this section and also a clause 
requiring the subcontractors to include these clauses in any lower tier subcontracts. 
The prime contractor shall be responsible for compliance by any subcontractor or lower 
tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this 
section. 

  
E. Rights to Inventions Made Under a Contract or Agreement.  
If the Federal award meets the definition of “funding agreement” under 37 CFR § 401.2 (a) and 
the recipient or subrecipient wishes to enter into a contract with a small business firm or nonprofit 
organization regarding the substitution of parties, assignment or performance of experimental, 
developmental, or research work under that “funding agreement,” the recipient or subrecipient 
must comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit 
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative 
Agreements,” and any implementing regulations issued by the awarding agency. 
  
F. Clean Air Act (42 U.S.C. §§ 7401-7671q.) 

1. The contractor agrees to comply with all applicable standards, orders or regulations 
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. 

 
2. The contractor agrees to report each violation to the Town of Waynesville and 

understands and agrees that the Town, in turn, report each violation as required to assure 
notification to the Federal Emergency Management Agency, and the appropriate 
Environmental Protection Agency Regional Office. 
 

3. The contractor agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA. 

 
G. Federal Water Pollution Control Act (33 U.S.C. 1251 et seq) 

1. The contractor agrees to comply with all applicable standards, orders, or regulations 
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 
et seq.  

 
2. The contractor agrees to report each violation to the Town of Waynesville and 

understands and agrees that the Town will, in turn, report each violation as required to 
assure notification to the Federal Emergency Management Agency, and the appropriate 
Environmental Protection Agency Regional Office.  

 
3. The contractor agrees to include these requirements in each subcontract exceeding 

$150,000 financed in whole or in part with Federal assistance provided by FEMA. 
 
H. Debarment and Suspension. 

1. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 
3000. As such, the contractor is required to verify that none of the contractor’s principals 
(defined at 2 C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are 
excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935). 
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2. The contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, 
subpart C, and must include a requirement to comply with these regulations in any lower-
tier transaction it enters into.  

 
3. This certification is a material representation of fact relied upon by (insert name of 

recipient/subrecipient/applicant). If it is later determined that the contractor did not comply 
with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in addition to remedies 
available to (insert name of recipient/subrecipient/applicant), the Federal Government 
may pursue available remedies, including but not limited to suspension and/or debarment.   
 

4. The bidder or proposer agrees to comply with the requirements of2 C.F.R. pt. 180, subpart C and 
2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period of any contract that 
may arise from this offer. The bidder or proposer further agrees to include a provision requiring 
such compliance in its lower tier covered transactions 

  
I. Byrd Anti–Lobbying Amendment (31 U.S.C. 1352) 

Contractors that apply or bid for an award exceeding $100,000 must file the required 
certification. Each tier certifies to the tier above that it will not and has not used Federal 
appropriated funds to pay any person or organization for influencing or attempting to 
influence an officer or employee of any agency, a member of Congress, officer or employee 
of Congress, or an employee of a member of Congress in connection with obtaining any 
Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also 
disclose any lobbying with non–Federal funds that takes place in connection with obtaining 
any Federal award. Such disclosures are forwarded from tier to tier up to the non–Federal 
award. 

  
J. Procurement of Recovered Materials 

1. In the performance of this contract, the Contractor shall make maximum use of products 
containing recovered materials that are EPA-designated items unless the product cannot 
be acquired—  

a. Competitively within a timeframe providing for compliance with the contract 
performance schedule;  

b. Meeting contract performance requirements; or  
c. At a reasonable price.   
 

2. Information about this requirement, along with the list of EPA - designated items, is 
available at EPA’s Comprehensive Procurement Guidelines web site, 
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-program    

 
3. The Contractor also agrees to comply with all other applicable requirements of Section 

6002 of the Solid Waste Disposal Act. 
 
K. Prohibition on certain telecommunications and video surveillance services or 

equipment. 
1. Recipients and subrecipients are prohibited from obligating or expending loan or grant 

funds to:  
a. Procure or obtain;  
b. Extend or renew a contract to procure or obtain; or  
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c. Enter into a contract (or extend or renew a contract) to procure or obtain 
equipment, services, or systems that uses covered telecommunications equipment 
or services as a substantial or essential component of any system, or as critical 
technology as part of any system. As described in Public Law 115–232, section 
889, covered telecommunications equipment is telecommunications equipment 
produced by Huawei Technologies Company or ZTE Corporation (or any 
subsidiary or affiliate of such entities).  

 
2. For the purpose of public safety, security of government facilities, physical security 

surveillance of critical infrastructure, and other national security purposes, video 
surveillance and telecommunications equipment produced by Hytera Communications 
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology 
Company (or any subsidiary or affiliate of such entities). 

 
3. Telecommunications or video surveillance services provided by such entities or using 

such equipment.  
 

4. Telecommunications or video surveillance equipment or services produced or provided 
by an entity that the Secretary of Defense, in consultation with the Director of the National 
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to 
be an entity owned or controlled by, or otherwise connected to, the government of a 
covered foreign country 
 

 
L. Domestic Preference for Procurements 

1. As appropriate and to the extent consistent with law, the non–Federal entity should, to 
the greatest extent practicable under a Federal award, provide a preference for the 
purchase, acquisition, or use of goods, products, or materials produced in the United 
States (including but not limited to iron, aluminum, steel, cement, and other manufactured 
products). The requirements of this section must be included in all subawards including 
all contracts and purchase orders for work or products under this award. 
 

2. For purposes of this section: (1) “Produced in the United States” means, for iron and steel 
products, that all manufacturing processes, from the initial melting stage through the 
application of coatings, occurred in the United States. (2) “Manufactured products” means 
items and construction materials composed in whole or in part of non-ferrous metals such 
as aluminum; plastics and polymer-based products such as polyvinyl chloride pipe; 
aggregates such as concrete; glass, including optical fiber; and lumber. 
 

M. DHS Seal, Logos, and Flags 
The contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or 
likenesses of DHS agency officials without specific FEMA pre-approval. The contractor shall 
include this provision in any subcontracts. 

 
N. No Obligation by the Federal Government 

The federal government is not a party to this contract and is not subject to any obligations or 
liabilities to the non-federal entity, contractor, or any other party pertaining to any matter 
resulting from the contract. 
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BID BOND (PENAL SUM FORM) 

Bidder Surety 

Name: [Full formal name of Bidder] Name: [Full formal name of Surety] 

Address (principal place of business): Address (principal place of business): 

[Address of Bidder’s principal place of business] [Address of Surety’s principal place of business] 

Owner Bid 

Name: [Full formal name of Owner] Project (name and location): 

Address (principal place of business): [Owner project/contract name, and location of 

the project] [Address of Owner’s principal place of business] 

Bid Due Date: [Enter date bid is due] 

Bond 

 Penal Sum: [Amount] 

Date of Bond: [Date] 

Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth in this Bid Bond, 

do each cause this Bid Bond to be duly executed by an authorized officer, agent, or representative. 

Bidder  Surety 

   
(Full formal name of Bidder)  (Full formal name of Surety) (corporate seal) 

By:   By:  

 (Signature)   (Signature) (Attach Power of Attorney) 

Name:   Name:  

 (Printed or typed)   (Printed or typed)  

Title:   Title:  

 
Attest:   Attest:  

 (Signature)   (Signature) 

Name:   Name:  

 (Printed or typed)    (Printed or typed)  

Title:  Title: 

Notes: (1) Note: Addresses are to be used for giving any required notice. (2) Provide execution by any additional parties, such as 

joint venturers, if necessary. 
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1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, 

and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. 

Payment of the penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such penal sum under 

the terms of this Bond will be Owner’s sole and exclusive remedy upon default of Bidder. 

2. Default of Bidder occurs upon the failure of Bidder to deliver within the time required by the Bidding 

Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by 

the Bidding Documents and any performance and payment bonds required by the Bidding Documents. 

3. This obligation will be null and void if: 

3.1. Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents 

(or any extension thereof agreed to in writing by Owner) the executed Agreement required by the 

Bidding Documents and any performance and payment bonds required by the Bidding Documents, or 

3.2. All Bids are rejected by Owner, or 

3.3. Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents 

(or any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety 

when required by Paragraph 5 hereof). 

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after 

receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with 

reasonable promptness, identifying this Bond and the Project and including a statement of the amount 

due. 

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice 

of Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award 

including extensions does not in the aggregate exceed 120 days from the Bid due date without Surety’s 

written consent. 

6. No suit or action will be commenced under this Bond prior to 30 calendar days after the notice of default 

required in Paragraph 4 above is received by Bidder and Surety, and in no case later than one year after 

the Bid due date. 

7. Any suit or action under this Bond will be commenced only in a court of competent jurisdiction located in 

the state in which the Project is located. 

8. Notices required hereunder must be in writing and sent to Bidder and Surety at their respective addresses 

shown on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by 

United States Postal Service registered or certified mail, return receipt requested, postage pre-paid, and 

will be deemed to be effective upon receipt by the party concerned. 

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the 

authority of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, 

seal, and deliver such Bond and bind the Surety thereby. 

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of 

any applicable statute that has been omitted from this Bond will be deemed to be included herein as if set 

forth at length. If any provision of this Bond conflicts with any applicable statute, then the provision of said 

statute governs and the remainder of this Bond that is not in conflict therewith continues in full force and 

effect. 

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable. 
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PERFORMANCE BOND 

Contractor  Surety 

Name:    Name:   

Address (principal place of business):  Address (principal place of business): 

   

Owner  Contract 

Name:    Description (name and location): 

Mailing address (principal place of business):   

 

Contract Price:   

Effective Date of Contract:   

Bond   

Bond Amount:   

Date of Bond:   

(Date of Bond cannot be earlier than Effective Date of Contract) 

Modifications to this Bond form: 

☐ None ☐ See Paragraph 16 

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth in this 
Performance Bond, do each cause this Performance Bond to be duly executed by an authorized officer, 
agent, or representative. 

Contractor as Principal    Surety 

     

(Full formal name of Contractor)  (Full formal name of Surety) (corporate seal) 

By:      By:   
(Signature)  (Signature)(Attach Power of Attorney) 

Name:      Name:   
(Printed or typed)  (Printed or typed) 

Title:      Title:   

Attest:      Attest:   
(Signature)  (Signature) 

Name:      Name:   
(Printed or typed)  (Printed or typed) 

Title:      Title:   

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to 
Contractor, Surety, Owner, or other party is considered plural where applicable. 
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1. The  Contractor  and  Surety,  jointly  and  severally,  bind  themselves,  their  heirs,  executors, 
administrators,  successors,  and  assigns  to  the  Owner  for  the  performance  of  the  Construction 
Contract, which is incorporated herein by reference. 

2. If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no 
obligation under  this Bond, except when applicable  to participate  in a  conference as provided  in 
Paragraph 3. 

3. If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond 
will arise after: 

3.1. The Owner first provides notice to the Contractor and the Surety that the Owner is considering 
declaring a Contractor Default. Such notice may  indicate whether the Owner  is requesting a 
conference among the Owner, Contractor, and Surety to discuss the Contractor’s performance. 
If the Owner does not request a conference, the Surety may, within five (5) business days after 
receipt  of  the Owner’s  notice,  request  such  a  conference.  If  the  Surety  timely  requests  a 
conference,  the  Owner  shall  attend.  Unless  the  Owner  agrees  otherwise,  any  conference 
requested under this Paragraph 3.1 will be held within ten (10) business days of the Surety’s 
receipt  of  the  Owner’s  notice.  If  the  Owner,  the  Contractor,  and  the  Surety  agree,  the 
Contractor shall be allowed a reasonable time to perform the Construction Contract, but such 
an agreement does not waive the Owner’s right, if any, subsequently to declare a Contractor 
Default; 

3.2. The Owner declares a Contractor Default, terminates the Construction Contract and notifies the 
Surety; and 

3.3. The Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of 
the Construction Contract to the Surety or to a contractor selected to perform the Construction 
Contract. 

4. Failure on the part of the Owner to comply with the notice requirement in Paragraph 3.1 does not 
constitute a failure to comply with a condition precedent to the Surety’s obligations, or release the 
Surety from its obligations, except to the extent the Surety demonstrates actual prejudice. 

5. When the Owner has satisfied the conditions of Paragraph 3, the Surety shall promptly and at the 
Surety’s expense take one of the following actions: 

5.1. Arrange  for  the  Contractor, with  the  consent  of  the Owner,  to  perform  and  complete  the 
Construction Contract; 

5.2. Undertake  to perform  and  complete  the Construction Contract  itself,  through  its  agents or 
independent contractors; 

5.3. Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a 
contract for performance and completion of the Construction Contract, arrange for a contract 
to  be  prepared  for  execution  by  the  Owner  and  a  contractor  selected  with  the  Owners 
concurrence,  to be  secured with performance  and payment bonds  executed by  a qualified 
surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the 
amount of damages as described in Paragraph 7 in excess of the Balance of the Contract Price 
incurred by the Owner as a result of the Contractor Default; or 

5.4. Waive its right to perform and complete, arrange for completion, or obtain a new contractor, 
and with reasonable promptness under the circumstances: 
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5.4.1  After investigation, determine the amount for which it may be liable to the Owner and, 
as soon as practicable after the amount is determined, make payment to the Owner; or 

5.4.2  Deny liability in whole or in part and notify the Owner, citing the reasons for denial. 

6. If the Surety does not proceed as provided  in Paragraph 5 with reasonable promptness, the Surety 
shall be deemed to be in default on this Bond seven days after receipt of an additional written notice 
from the Owner to the Surety demanding that the Surety perform its obligations under this Bond, and 
the Owner shall be entitled to enforce any remedy available to the Owner. If the Surety proceeds as 
provided in Paragraph 5.4, and the Owner refuses the payment, or the Surety has denied liability, in 
whole or in part, without further notice, the Owner shall be entitled to enforce any remedy available 
to the Owner. 

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the responsibilities of the Surety to 
the Owner will not be greater than those of the Contractor under the Construction Contract, and the 
responsibilities of the Owner to the Surety will not be greater than those of the Owner under the 
Construction Contract. Subject to the commitment by the Owner to pay the Balance of the Contract 
Price, the Surety is obligated, without duplication for: 

7.1. the responsibilities of the Contractor for correction of defective work and completion of the 
Construction Contract; 

7.2. additional  legal, design professional, and delay costs resulting from the Contractor’s Default, 
and resulting from the actions or failure to act of the Surety under Paragraph 5; and 

7.3. liquidated damages, or  if no  liquidated damages are  specified  in  the Construction Contract, 
actual damages caused by delayed performance or non‐performance of the Contractor. 

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the Surety’s liability is limited to the amount 
of this Bond. 

9. The  Surety  shall  not  be  liable  to  the Owner  or  others  for  obligations  of  the  Contractor  that  are 
unrelated to the Construction Contract, and the Balance of the Contract Price will not be reduced or 
set off on account of any such unrelated obligations. No right of action will accrue on this Bond to any 
person or entity other than the Owner or its heirs, executors, administrators, successors, and assigns. 

10. The  Surety  hereby waives  notice  of  any  change,  including  changes  of  time,  to  the  Construction 
Contract or to related subcontracts, purchase orders, and other obligations. 

11. Any proceeding,  legal or equitable, under  this Bond must be  instituted  in any court of competent 
jurisdiction  in the  location  in which the work or part of the work  is  located and must be  instituted 
within two years after a declaration of Contractor Default or within two years after the Contractor 
ceased working or within two years after the Surety refuses or fails to perform its obligations under 
this Bond, whichever occurs first. If the provisions of this paragraph are void or prohibited by law, the 
minimum periods of limitations available to sureties as a defense in the jurisdiction of the suit will be 
applicable. 

12. Notice to the Surety, the Owner, or the Contractor must be mailed or delivered to the address shown 
on the page on which their signature appears. 

13. When  this Bond has been  furnished  to comply with a statutory or other  legal  requirement  in  the 
location where the construction was to be performed, any provision in this Bond conflicting with said 
statutory or legal requirement will be deemed deleted therefrom and provisions conforming to such 
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statutory or other  legal requirement will be deemed  incorporated herein. When so  furnished,  the 
intent is that this Bond will be construed as a statutory bond and not as a common law bond. 

14. Definitions 

14.1. Balance of the Contract Price—The total amount payable by the Owner to the Contractor under 
the Construction Contract after all proper adjustments have been made including allowance for 
the Contractor  for  any  amounts  received or  to be  received by  the Owner  in  settlement of 
insurance or other claims for damages to which the Contractor is entitled, reduced by all valid 
and proper payments made to or on behalf of the Contractor under the Construction Contract. 

14.2. Construction Contract—The agreement between the Owner and Contractor  identified on the 
cover page,  including all Contract Documents and changes made  to  the agreement and  the 
Contract Documents. 

14.3. Contractor Default—Failure of  the Contractor, which has not been  remedied or waived,  to 
perform or otherwise to comply with a material term of the Construction Contract. 

14.4. Owner Default—Failure of  the Owner, which has not been  remedied or waived,  to pay  the 
Contractor as required under the Construction Contract or to perform and complete or comply 
with the other material terms of the Construction Contract. 

14.5. Contract Documents—All the documents that comprise the agreement between the Owner and 
Contractor. 

15. If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor 
in this Bond will be deemed to be Subcontractor and the term Owner will be deemed to be Contractor. 

16. Modifications to this Bond are as follows: [Describe modification or enter “None”] 
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O. Program Fraud and False or Fraudulent Statements or Related Acts 

The contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False 
Claims and Statements) applies to the contractor’s actions pertaining to this contract. 

 
P. Access to Records: 

The following access to records requirements apply to the Contracting Firm, which includes 
its successors, transferees, assignees, and subcontractors:  

 
1. the Contractor agrees to provide the Town of Waynesville, the State of North Carolina, 

the FEMA Administrator, the Comptroller General of the United States, or any of their 
authorized representatives access to any books, documents, papers, and records which 
are directly pertinent to this Agreement for the purpose of making audits, examinations, 
excerpts, and transcriptions;  

 
2. the Contractor agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed; and  
 

3. the Contractor agrees to provide the FEMA Administrator or his authorized 
representatives access to construction or other work sites pertaining to the work being 
completed under this Agreement. 
 

4. In compliance with section 1225 of the Disaster Recovery Reform Act of 2018, the Town 
of Waynesville and the Contractor acknowledge and agree that no language in this 
contract is intended to prohibit audits or internal reviews by the FEMA Administrator or 
the Comptroller General of the United States. 
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PAYMENT BOND 

Contractor  Surety 

Name:    Name:   

Address (principal place of business):  Address (principal place of business): 

   

Owner  Contract 

Name:    Description (name and location): 

Mailing address (principal place of business):   

 

Contract Price:   

Effective Date of Contract:   

Bond   

Bond Amount:   

Date of Bond:   

(Date of Bond cannot be earlier than Effective Date of Contract) 

Modifications to this Bond form: 

☐ None ☐ See Paragraph 18 

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth in this 
Payment Bond, do each cause this Payment Bond to be duly executed by an authorized officer, agent, or 
representative. 
Contractor as Principal    Surety 

     
(Full formal name of Contractor)  (Full formal name of Surety) (corporate seal) 

By:      By:   
(Signature)  (Signature)(Attach Power of Attorney) 

Name:      Name:   
(Printed or typed)  (Printed or typed) 

Title:      Title:   

Attest:      Attest:   
(Signature)  (Signature) 

Name:      Name:   
(Printed or typed)  (Printed or typed) 

Title:      Title:   

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to 
Contractor, Surety, Owner, or other party is considered plural where applicable. 
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1. The  Contractor  and  Surety,  jointly  and  severally,  bind  themselves,  their  heirs,  executors, 
administrators,  successors,  and  assigns  to  the Owner  to pay  for  labor, materials,  and  equipment 
furnished for use in the performance of the Construction Contract, which is incorporated herein by 
reference, subject to the following terms. 

2. If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies, 
and holds harmless the Owner from claims, demands, liens, or suits by any person or entity seeking 
payment for labor, materials, or equipment furnished for use in the performance of the Construction 
Contract, then the Surety and the Contractor shall have no obligation under this Bond. 

3. If there is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner 
under this Bond will arise after the Owner has promptly notified the Contractor and the Surety (at the 
address  described  in  Paragraph 13)  of  claims,  demands,  liens,  or  suits  against  the Owner  or  the 
Owner’s  property  by  any  person  or  entity  seeking  payment  for  labor, materials,  or  equipment 
furnished  for use  in  the performance of  the Construction Contract, and  tendered defense of such 
claims, demands, liens, or suits to the Contractor and the Surety. 

4. When the Owner has satisfied the conditions  in Paragraph 3, the Surety shall promptly and at the 
Surety’s expense defend,  indemnify, and hold harmless  the Owner against a duly  tendered claim, 
demand, lien, or suit. 

5. The Surety’s obligations to a Claimant under this Bond will arise after the following: 

5.1. Claimants who do not have a direct contract with the Contractor 

5.1.1. have  furnished  a  written  notice  of  non‐payment  to  the  Contractor,  stating  with 
substantial  accuracy  the  amount  claimed  and  the  name  of  the  party  to whom  the 
materials were, or equipment was, furnished or supplied or for whom the  labor was 
done or performed, within ninety (90) days after having  last performed  labor or  last 
furnished materials or equipment included in the Claim; and 

5.1.2. have sent a Claim to the Surety (at the address described in Paragraph 13). 

5.2. Claimants who are employed by or have a direct contract with the Contractor have sent a Claim 
to the Surety (at the address described in Paragraph 13). 

6. If a notice of non‐payment required by Paragraph 5.1.1 is given by the Owner to the Contractor, that 
is  sufficient  to  satisfy  a  Claimant’s  obligation  to  furnish  a written  notice  of  non‐payment  under 
Paragraph 5.1.1. 

7. When a Claimant has satisfied the conditions of Paragraph 5.1 or 5.2, whichever  is applicable, the 
Surety shall promptly and at the Surety’s expense take the following actions: 

7.1. Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days after receipt 
of the Claim, stating the amounts that are undisputed and the basis for challenging any amounts 
that are disputed; and 

7.2. Pay or arrange for payment of any undisputed amounts. 

7.3. The Surety’s failure to discharge its obligations under Paragraph 7.1 or 7.2 will not be deemed 
to constitute a waiver of defenses the Surety or Contractor may have or acquire as to a Claim, 
except as to undisputed amounts for which the Surety and Claimant have reached agreement. 
If, however, the Surety fails to discharge its obligations under Paragraph 7.1 or 7.2, the Surety 
shall indemnify the Claimant for the reasonable attorney’s fees the Claimant incurs thereafter 
to recover any sums found to be due and owing to the Claimant. 
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8. The Surety’s total obligation will not exceed the amount of this Bond, plus the amount of reasonable 
attorney’s fees provided under Paragraph 7.3, and the amount of this Bond will be credited for any 
payments made in good faith by the Surety. 

9. Amounts owed by the Owner to the Contractor under the Construction Contract will be used for the 
performance  of  the  Construction  Contract  and  to  satisfy  claims,  if  any,  under  any  construction 
performance bond. By the Contractor furnishing and the Owner accepting this Bond, they agree that 
all funds earned by the Contractor in the performance of the Construction Contract are dedicated to 
satisfying obligations of the Contractor and Surety under this Bond, subject to the Owner’s priority to 
use the funds for the completion of the work. 

10. The Surety shall not be liable to the Owner, Claimants, or others for obligations of the Contractor that 
are unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs 
or expenses of any Claimant under this Bond, and shall have under this Bond no obligation to make 
payments to or give notice on behalf of Claimants, or otherwise have any obligations to Claimants 
under this Bond. 

11. The  Surety  hereby waives  notice  of  any  change,  including  changes  of  time,  to  the  Construction 
Contract or to related subcontracts, purchase orders, and other obligations. 

12. No suit or action will be commenced by a Claimant under this Bond other than in a court of competent 
jurisdiction in the state in which the project that is the subject of the Construction Contract is located 
or after the expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety 
pursuant to Paragraph 5.1.2 or 5.2, or (2) on which the last labor or service was performed by anyone 
or  the  last materials  or  equipment were  furnished  by  anyone  under  the  Construction  Contract, 
whichever of (1) or (2) first occurs. If the provisions of this paragraph are void or prohibited by law, 
the minimum period of limitation available to sureties as a defense in the jurisdiction of the suit will 
be applicable. 

13. Notice and Claims to the Surety, the Owner, or the Contractor must be mailed or delivered to the 
address  shown on  the page on which  their  signature appears. Actual  receipt of notice or Claims, 
however accomplished, will be sufficient compliance as of the date received. 

14. When  this Bond has been  furnished  to comply with a statutory or other  legal  requirement  in  the 
location where the construction was to be performed, any provision in this Bond conflicting with said 
statutory or legal requirement will be deemed deleted here from and provisions conforming to such 
statutory or other  legal requirement will be deemed  incorporated herein. When so  furnished,  the 
intent is that this Bond will be construed as a statutory bond and not as a common law bond. 

15. Upon  requests by  any person or entity  appearing  to be  a potential beneficiary of  this Bond,  the 
Contractor and Owner shall promptly furnish a copy of this Bond or shall permit a copy to be made. 

16. Definitions 

16.1. Claim—A written statement by the Claimant including at a minimum: 

16.1.1. The name of the Claimant; 

16.1.2. The name of  the person  for whom  the  labor was done, or materials or equipment 
furnished; 

16.1.3. A  copy of  the  agreement or purchase order pursuant  to which  labor, materials, or 
equipment was furnished for use in the performance of the Construction Contract; 

16.1.4. A brief description of the labor, materials, or equipment furnished; 
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16.1.5. The date on which  the Claimant  last performed  labor or  last  furnished materials or 
equipment for use in the performance of the Construction Contract; 

16.1.6. The total amount earned by the Claimant for labor, materials, or equipment furnished 
as of the date of the Claim; 

16.1.7. The total amount of previous payments received by the Claimant; and 

16.1.8. The total amount due and unpaid to the Claimant for  labor, materials, or equipment 
furnished as of the date of the Claim. 

16.2. Claimant—An  individual  or  entity  having  a  direct  contract  with  the  Contractor  or  with  a 
subcontractor  of  the  Contractor  to  furnish  labor, materials,  or  equipment  for  use  in  the 
performance of the Construction Contract. The term Claimant also  includes any  individual or 
entity that has rightfully asserted a claim under an applicable mechanic’s lien or similar statute 
against the real property upon which the Project is located. The intent of this Bond is to include 
without limitation in the terms of “labor, materials, or equipment” that part of the water, gas, 
power, light, heat, oil, gasoline, telephone service, or rental equipment used in the Construction 
Contract, architectural and engineering services required for performance of the work of the 
Contractor and the Contractor’s subcontractors, and all other items for which a mechanic’s lien 
may be asserted in the jurisdiction where the labor, materials, or equipment were furnished. 

16.3. Construction Contract—The agreement between the Owner and Contractor  identified on the 
cover page, including all Contract Documents and all changes made to the agreement and the 
Contract Documents. 

16.4. Owner Default—Failure of  the Owner, which has not been  remedied or waived,  to pay  the 
Contractor as required under the Construction Contract or to perform and complete or comply 
with the other material terms of the Construction Contract. 

16.5. Contract Documents—All the documents that comprise the agreement between the Owner and 
Contractor. 

17. If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor 
in this Bond will be deemed to be Subcontractor and the term Owner will be deemed to be Contractor. 

18. Modifications to this Bond are as follows: [Describe modification or enter “None”] 
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The Town of Beech Mountain Public Services Department 

Beech Mountain, North Carolina 

 

Specifications and Bid Documents 

for 

Buckeye Lake Helene Recovery Project 

 

Commission No. 4634C 

Document Date: February 28, 2025 

Bid Date:  Friday March 14, 2025 @ 3:00 PM 

 

Mattern & Craig 
Engineers – Surveyors 

231 16th Ave NE 
Hickory, NC 28601 

 

Engineer: Brian Newman, PE 

brnewman@matternandcraig.com 

(828) 855-2233 
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BID FORM FOR CONSTRUCTION CONTRACT 

The terms used in this Bid with initial capital letters have the meanings stated in the Instructions to 

Bidders, the General Conditions, and the Supplementary Conditions. 

ARTICLE 1—OWNER AND BIDDER 

1.01 This Bid is submitted to:  

The Town of Beech Mountain 

Town Hall 

403 Beech Mountain Parkway 

Beech Mountain, NC 28604 

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement 

with Owner in the form included in the Bidding Documents to perform all Work as specified or 

indicated in the Bidding Documents for the prices and within the times indicated in this Bid and 

in accordance with the other terms and conditions of the Bidding Documents. 

ARTICLE 2—ATTACHMENTS TO THIS BID 

2.01 The following documents are submitted with and made a condition of this Bid: 

A. Required Bid security 

B. List of Proposed Subcontractors; 

C. List of Proposed Suppliers; 

D. Evidence of authority to do business in the state of the Project; or a written covenant to obtain 

such authority within the time for acceptance of Bids; 

E. Contractor’s license number as evidence of Bidder’s State Contractor’s License or a covenant 

by Bidder to obtain said license within the time for acceptance of Bids; 

ARTICLE 3—BASIS OF BID—LUMP SUM BID AND UNIT PRICES 

3.01 Lump Sum Bids 

A. Bidder will complete the Work in accordance with the Contract Documents for the following 

lump sum (stipulated) price(s), together with any Unit Prices indicated in Paragraph 3.02: 

1. Lump Sum Prices (Base Bid) 

1 Mobilization @ 5% $ 

2 Post-Construction Subsurface Survey $ 

3 Motorized Jon Boat for Inspection Access and Subsurface Survey $ 

4 Stream Channel Control & Bypass Pumping (if required) $ 

Total of All Lump Sum Bid Items $ 
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3.02 Unit Price Bids 

A. Bidder will perform the following Work at the indicated unit prices: 

Item 

No. 

Description Unit Estimated 

Quantity 

Bid Unit Price Bid Amount 

1 Clearing and Grubbing Acre 0.5  $ 

2 Hydraulic Dredging  CY 4,400  $ 

3 Mechanical Excavation CY 440   

4 Stream Channel Excavation CY 540  $ 

5 Mechanical Dewatering CY 4,400  $ 

6 General Dewatering CY 980   

7 Erosion Control Acre 1.50  $ 

8 Floating Turbidity Curtain  

(full width section) 

SY 1300  $ 

9 Impervious Diversion Dike LF 270  $ 

10 Crane w/ Operator (barge) HR 40  $ 

11 Equipment Support Vehicles  HR 1000  $ 

12 Travel, Permits & Escort Fees EA 2  $ 

13 Lift Plan for Project Crane EA 1  $ 

Total of All Unit Price Bid Items $ 

B. Bidder acknowledges that: 

1. Each Bid Unit Price includes an amount considered by Bidder to be adequate to cover 

Contractor’s overhead and profit for each separately identified item, and 

2. Estimate quantities are not guaranteed, and are solely for the purpose of comparison of 

Bids, and final payment for all Unit Price Work will be based on actual quantities, 

determined as provided in the Contract Documents. 

3.03 Total Bid Price (Lump Sum and Unit Prices) 

ARTICLE 4—TIME OF COMPLETION 

4.01 Bidder agrees that the Work will be substantially complete and will be completed and ready for 

final payment in accordance with Paragraph 15.06 of the General Conditions on or before the 

dates or within the number of calendar days indicated in the Agreement. 

4.02 Bidder agrees that the Work will be substantially complete within 45 calendar days after the date 

when the Contract Times commence to run as provided in Paragraph 4.01 of the General 

Conditions, and will be completed and ready for final payment in accordance with 

Paragraph 15.06 of the General Conditions within 60 calendar days after the date when the 

Contract Times commence to run. 

4.03 Bidder accepts the provisions of the Agreement as to liquidated damages. 

Total Bid Price (Total of all Lump Sum and Unit Price Bids) 
 

 ($                                        ) 

 (Printed Words)   (Numbers) 
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ARTICLE 5—BIDDER’S ACKNOWLEDGEMENTS: ACCEPTANCE PERIOD, INSTRUCTIONS, AND RECEIPT OF 

ADDENDA 

5.01 Bid Acceptance Period 

A. This Bid will remain subject to acceptance for 60 days after the Bid opening, or for such longer 

period of time that Bidder may agree to in writing upon request of Owner. 

5.02 Instructions to Bidders 

A. Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without 

limitation those dealing with the disposition of Bid security. 

5.03 Receipt of Addenda 

A. Bidder hereby acknowledges receipt of the following Addenda:  

Addendum Number Addendum Date 

  

  

  

ARTICLE 6—BIDDER’S REPRESENTATIONS AND CERTIFICATIONS 

6.01 Bidder’s Representations 

A. In submitting this Bid, Bidder represents the following: 

1. Bidder has examined and carefully studied the Bidding Documents, including Addenda. 

2. Bidder has visited the Site, conducted a thorough visual examination of the Site and 

adjacent areas, and become familiar with the general, local, and Site conditions that may 

affect cost, progress, and performance of the Work. 

3. Bidder is familiar with all Laws and Regulations that may affect cost, progress, and 

performance of the Work. 

4. Bidder has carefully studied the reports of explorations and tests of subsurface conditions 

at or adjacent to the Site and the drawings of physical conditions relating to existing 

surface or subsurface structures at the Site that have been identified in the 

Supplementary Conditions, with respect to the Technical Data in such reports and 

drawings. 

5. Bidder has carefully studied the reports and drawings relating to Hazardous 

Environmental Conditions, if any, at or adjacent to the Site that have been identified in 

the Supplementary Conditions, with respect to Technical Data in such reports and 

drawings. 

6. Bidder has considered the information known to Bidder itself; information commonly 

known to contractors doing business in the locality of the Site; information and 

observations obtained from visits to the Site; the Bidding Documents; and the Technical 

Data identified in the Supplementary Conditions or by definition, with respect to the 

effect of such information, observations, and Technical Data on (a) the cost, progress, and 

performance of the Work; (b) the means, methods, techniques, sequences, and 
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procedures of construction to be employed by Bidder, if selected as Contractor; and 

(c) Bidder’s (Contractor’s) safety precautions and programs. 

7. Based on the information and observations referred to in the preceding paragraph, Bidder 

agrees that no further examinations, investigations, explorations, tests, studies, or data 

are necessary for the performance of the Work at the Contract Price, within the Contract 

Times, and in accordance with the other terms and conditions of the Contract. 

8. Bidder is aware of the general nature of work to be performed by Owner and others at 

the Site that relates to the Work as indicated in the Bidding Documents. 

9. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or 

discrepancies that Bidder has discovered in the Bidding Documents, and of discrepancies 

between Site conditions and the Contract Documents, and the written resolution thereof 

by Engineer is acceptable to Contractor. 

10. The Bidding Documents are generally sufficient to indicate and convey understanding of 

all terms and conditions for performance and furnishing of the Work. 

11. The submission of this Bid constitutes an incontrovertible representation by Bidder that 

without exception the Bid and all prices in the Bid are premised upon performing and 

furnishing the Work required by the Bidding Documents. 

6.02 Bidder’s Certifications 

A. The Bidder certifies the following: 

1. This Bid is genuine and not made in the interest of or on behalf of any undisclosed 

individual or entity and is not submitted in conformity with any collusive agreement or 

rules of any group, association, organization, or corporation. 

2. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false 

or sham Bid. 

3. Bidder has not solicited or induced any individual or entity to refrain from bidding. 

4. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in 

competing for the Contract. For the purposes of this Paragraph 8.02.A: 

a. Corrupt practice means the offering, giving, receiving, or soliciting of anything of value 

likely to influence the action of a public official in the bidding process. 

b. Fraudulent practice means an intentional misrepresentation of facts made (a) to 

influence the bidding process to the detriment of Owner, (b) to establish bid prices at 

artificial non-competitive levels, or (c) to deprive Owner of the benefits of free and 

open competition. 

c. Collusive practice means a scheme or arrangement between two or more Bidders, 

with or without the knowledge of Owner, a purpose of which is to establish bid prices 

at artificial, non-competitive levels. 

d. Coercive practice means harming or threatening to harm, directly or indirectly, 

persons or their property to influence their participation in the bidding process or 

affect the execution of the Contract. 
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BIDDER hereby submits this Bid as set forth above: 

Bidder: 

 
(typed or printed name of organization) 

By:  

 (individual’s signature) 

Name:  

 (typed or printed) 

Title:  

 (typed or printed) 

Date:  

 (typed or printed) 

 

If Bidder is a corporation, a partnership, or a joint venture, attach evidence of authority to sign. 

 

Attest:  

 (individual’s signature) 

Name:  

 (typed or printed) 

Title:  

 (typed or printed) 

Date:  

 (typed or printed) 

Address for giving notices: 

  

  

  

  

  

 

 



GENERAL PROJECT CONSTRUCTION NOTES: 

1. ALL FIELD AND CONSTRUCTION TESTING SHALL BE THE RESPONSIBILITY OF THE 

CONTRACTOR (MATERIAL COMPOSITION, MATERIAL COMPACTION, CONCRETE TESTING, 

ETC.). 

 

2. ANY MODIFICATION TO THE SPECIFICATIONS OR CHANGES TO THE WORK AS SHOWN ON 

THESE DRAWINGS MUST HAVE PRIOR WRITTEN APPROVAL OF THE ENGINEER. 

 

3. ALL ITEMS OF WORK CALLED FOR ON THE PLANS FOR WHICH NO SPECIFIC METHOD OF 

PAYMENT IS PROVIDED SHALL BE PERFORMED BY THE CONTRACTOR AND THE COST OF 

SAME SHALL BE INCLUDED IN THE PRICE BID FOR THE VARIOUS RELATED ITEMS. 

 

4. THE CONTRACTOR (AND ANY SUBCONTRACTORS) SHALL BE SOLEY RESPONSIBLE FOR 

COMPLYING WITH ALL FEDERAL, STATE, AND LOCAL SAFETY REQUIREMENTS, TOGETHER 

WITH EXERCISING PRECAUTIONS AT ALL TIMES FOR THE PROTECTION OF PERSONS 

(INCLUDING EMPLOYEES) AND PROPERTY.  IT IS ALSO THE SOLE RESPONSIBILITY OF THE 

CONTRACTORS TO INITIATE, MAINTAIN AND SUPERVISE ALL SAFETY REQUIREMENTS, 

PRECAUTIONS, AND PROGRAMS IN CONNECTION WITH THE WORK. 

 

5. THE CONTRACTOR SHALL NOTIFY THE CITY OR COUNTY AND NC ONE-CALL UNDERGROUND 

UTILITY NOTIFICATION CENTER (811 IN NC OR 800-632-4949) AT LEAST 72 HOURS PRIOR TO 

COMMENCING CONSTRUCTION. www.nc811.com  

 

6. THE CONTRACTOR SHALL OBTAIN OR SECURE COPIES OF ALL NECESSARY PERMITS ISSUED 

PRIOR TO CONSTRUCTION AND POST THEM IN VIEW OF AGENCIES IN REVIEW OF WORK. 

 

7. NO NON-RUBBER TIRE VEHICLE SHALL BE MOVED ON STREETS; EXCEPTIONS MAY BE 

GRANTED WHERE SHORT DISTANCES AND SPECIAL CIRCUMSTANCES ARE INVOLVED.  

GRANTING OF EXCEPTIONS MUST BE IN WRITING AND ANY RESULTING DAMAGE MUST BE 

REPAIRED TO THE SATISFACTION OF THE HIGHWAY DEPARTMENT OR DOT. 

 

8. THE CONTRACTOR SHALL EXERCISE EXTREME CAUTION WHEN EXCAVATING IN THE VICINITY 

OF EXISTING TREES TO REMAIN, TAKING ALL MEASURES POSSIBLE TO PROTECT AND 

PRESERVE THEM.  THE CONTRACTOR SHALL BE GOVERNED BY THE PROVISIONS OF HIS 

CONTRACT WITH THE OWNER. 

 

9. ALL TRAFFIC CONTROL DEVICES SHALL BE FURNISHED, ERECTED, MAINTAINED, AND 

REMOVED BY THE CONTRACTOR IN ACCORDANCE WITH THE NORTH CAROLINA 

DEPARTMENT OF TRANSPORTATION (NCDOT) WORK ZONE SAFETY MANUAL AND MANUAL 

OF UNIFORM TRAFFIC CONTROL DEVICES (MUTCD) FOR CONSTRUCTION AND 

MAINTENANCE OPERATIONS. COPIES OF WHICH ARE AVAILABLE AT: 

www.NCDOT.gov/programs/workzonesafety 

 



10. STEADY-BURNING, TYPE “C” LIGHTS SHALL BE REQUIRED ON ALL BARRICADES DRUMS AND 

SIMILAR TRAFFIC DEVICES IN USE AT NIGHT.  CONES ARE NOT PERMITTED TO BE USED FOR 

NIGHT WORK. 

 

11. ALL AREAS WITHIN THE PUBLIC RIGHT-OF-WAY THAT ARE DISTURBED BY THIS PROJECT 

SHALL BE RESTORED TO ORIGINAL OR BETTER CONDITION. ALL TRENCHES WITHIN RIGHT-

OF-WAY SHALL BE BACKFILLED OR SECURELY PLATED DURING NON-WORKING HOURS. 

 

12. ACCESS TO ALL ADJOINING PROPERTIES SHALL BE MAINTAINED AT ALL TIMES. ANY 

PROPERTY CORNER PINS OR PERMANENT SURVEY MARKINGS DISTURBED DURING 

CONSTRUCTION SHALL BE RESET BY A REGISTERED SURVEYOR AT THE CONTRACTOR'S 

EXPENSE. 

 

13. AT ALL UTILITY CROSSINGS WHERE THE EXISTING UTILITY IS EXPOSED IN THE TRENCH, THE 

BACKFILL SHALL CONSIST OF COMPACTED GRANULAR MATERIAL BETWEEN THE DEEPER 

AND SHALLOWER PIPE.   

 

14. AT PROPOSED UTILITY OR SERVICE CROSSINGS WITHIN ROADWAY, BACKFILL SHALL BE 

COMPACTED GRANULAR MATERIAL THE FULL DEPTH OF TRENCH IN ACCORDANCE WITH 

STANDARD DETAIL AND SPECIFICATIONS.  COST IS TO BE INCLUDED IN THE PRICE BID FOR 

RELATED PIPE. 

 

15. WHERE NECESSARY TO DISTURB PAVEMENTS OR DRIVES, THE PAVEMENT SHALL BE SAW 

CUT IN NEAT, STRAIGHT LINES.  THE DEPTH OF SAW CUT SHALL BE AT LEAST 2 INCHES. 

 

16. THE OWNER OR ENGINEER WILL NOT BE RESPONSIBLE FOR MEANS, METHODS, 

PROCEDURES, TECHNIQUES, OR CONSEQUENCES OF CONSTRUCTION. THE OWNER OR 

ENGINEER WILL NOT BE RESPONSIBLE FOR SAFETY ON THE JOB SITE, OR FOR FAILURE BY 

THE CONTRACTOR TO PERFORM WORK ACCORDING TO CONTRACT DOCUMENTS.  

 

17. THE CONTRACTOR SHALL RESTRICT CONSTRUCTION ACTIVITY TO OWNERS PROPERTY OR 

PUBLIC RIGHT-OF-WAY AREA DEFINED AND PERMITTED AS PERMANENT AND/OR 

TEMPORARY CONSTRUCTION EASEMENTS. 

 

18. THE CONTRACTOR SHALL RESTORE ALL DISTURBED AREAS TO EQUAL OR BETTER CONDITION 

THAT EXISTED BEFORE CONSTRUCTION.  DRAINAGE DITCHES OR WATER COURSES THAT ARE 

DISTURBED BY CONSTRUCTION SHALL BE RESTORED TO THE GRADES AND CROSS SECTIONS 

THAT EXISTED BEFORE CONSTRUCTION UNLESS OTHERWISE INDICATD ON THE PLANS. 

 

19. ALL SIGNS, LANDSCAPING, STRUCTURES, OR OTHER APPURTENANCES DISTURBED OR 

DAMAGED DURING CONSTRUCTION SHALL BE REPLACED OR REPAIRED TO THE 

SATISFACTION OF THE OWNER AND ENGINEER.  THE COST OF SUCH WORK SHALL BE PAID 

FOR BY THE CONTRACTOR. 

 



20. ENCROACHMENT AGREEMENTS OR PERMITS TO CONSTRUCT IN THE RIGHT-OF-WAY FOR 

EXISTING STREETS MUST BE OBTAINED FROM THE DOT BEFORE COMMENCING 

CONSTRUCTION.  WHEN OPEN-CUTTING OF EXISTING PAVEMENT IS REQUIRED, 

CONTROLLED DENSITY BACKFILL (OR FLOWABLE FILL) MAY BE USED, IF PERMITTED, IN 

PLACE OF COMPACTED GRANULAR BACKFILL.  ASPHALT SURFACES SHALL BE HEAT WELDED. 

 

21. WHEN UNKNOWN OR INCORRECTLY LOCATED UNDERGROUND UTILITIES ARE 

ENCOUNTERED DURING CONSTRUCTION, THE CONTRACTOR SHALL IMMEDIATELY NOTIFY 

THE OWNER AND THE ENGINEER. 

 

22. BEFORE RELOCATING ANY MAILBOXES, THE CONTRACTOR SHALL CONTACT THE U.S. POSTAL 

SERVICE AND RELOCATE MAILBOXES ACCORDING TO THE REQUIREMENTS OF THE POSTAL 

SERVICE. 

 

23. CONTRACTOR AND OWNER SHALL ENSURE FIRE DEPARTMENT ACCESS AND WATER SUPPLY 

TO THE TEMPORARY AND PERMANENT FACILITIES AT ALL TIMES DURING CONSTRUCTION. 



GENERAL EROSION CONTROL NOTES: 

1. THE PURPOSE OF EROSION CONTROL IS TO MINIMIZE EROSION AND PREVENT SEDIMENT 

FROM LEAVING THE WORK AREA DURING CONSTRUCTION. THEREFORE, NCDEQ, THE 

COUNTY, THE ENGINEER, OR THE OWNER MAY REQUIRE CHANGES BE MADE TO THIS PLAN 

AT ANY TIME. 

 

2. PRE-CONSTRUCTION VEGETATIVE GROUND COVER SHALL NOT BE DESTROYED, REMOVED 

OR DISTURBED MORE THAN 7 DAYS PRIOR TO BEGINNING MAJOR GRADING OPERATIONS. 

 

3. CLEARING AND GRUBBING SHALL BE HELD TO THE MINIMUM NECESSARY FOR GRADING 

AND EQUIPMENT OPERATION. WHERE POSSIBLE LEAVE ALL EXISTING VEGETATION TALL 

UNTIL CONSTRUCTION IS COMPLETE. CONTRACTOR SHALL SEQUENCE CONSTRUCTION 

ACTIVITIES TO MINIMIZE THE EXPOSURE TIME OF DISTURBED AREAS. 

 

4. EROSION PREVENTION AND SEDIMENT CONTROL MEASURES MUST BE IN PLACE, 

FUNCTIONAL AND INSPECTED BEFORE GRADING OPERATIONS BEGIN, AND MUST BE 

MAINTAINED SO AS TO REMAIN FUNCTIONAL THROUGHOUT THE CONSTRUCTION PERIOD. 

TEMPORARY MEASURES THAT COULD IMPEDE THE DAYS WORK MAY BE REMOVED AT THE 

BEGINNING OF THE WORKDAY, BUT MUST BE REPLACED AT THE END OF THE WORKDAY. 

 

5. THE FOLLOWING RECORDS SHALL BE MAINTAINED ON OR NEAR THE SITE: 

A. THE DATES WHEN CONSTRUCTION ACTIVITIES TEMPORARILY OR PERMANENTLY CEASE. 

B. THE DATES WHEN STABILIZATION MEASURES ARE INITIATED. 

C. INSPECTION AND RAINFALL RECORDS. CONTRACTOR SHALL MAINTAIN A RAIN GAUGE 

ON SITE AND RECORD DAILY RAINFALLS, OR USE A REFERENCE SITE FOR A RECORD OF 

DAILY PRECIPITATION AMOUNTS. 

INSPECTION: 

 

1. THE CONTRACTOR SHALL PROVIDE QUALIFIED PERSONNEL WHO HAVE SUCCESSFULLY 

COMPLETED THE "EROSION & SEDIMENT CONTROL / STORMWATER INSPECTOR" COURSE 

OR AN EQUIVALENT TRAINING, THAT PROVIDES A WORKING KNOWLEDGE OF STANDARD 

PRACTICES TO PERFORM ALL INSPECTIONS OF SEDIMENT AND EROSION CONTROLS. 

 

2. INSPECTIONS SHALL BE PERFORMED AT LEAST ONCE A WEEK SEPARATED BY AT LEAST 72 

HOURS. PORTIONS OF THE WORK AREA THAT HAVE BEEN TEMPORARILY STABILIZED OR 

RUNOFF IS UNLIKELY DUE TO FREEZING INSPECTIONS ONLY HAVE TO BE CONDUCTED ONCE 

PER MONTH UNTIL THAWING RESULTS IN RUNOFF OR CONSTRUCTION ACTIVITY RESUMES. 

INSPECTION REQUIREMENTS DO NOT APPLY TO DEFINABLE AREAS THAT HAVE BEEN 

STABILIZED. 

 

3. INSPECTIONS SHALL INCLUDE BUT SHALL NOT NECESSARILY BE LIMITED TO: 

A. ALL DISTURBED AREAS THAT HAVE NOT BEEN PERMANENTLY STABILIZED. 

B. AREAS USED FOR STORAGE OF MATERIALS THAT ARE EXPOSED TO PRECIPITATION. 

C. ALL ESTABLISHED STRUCTURAL CONTROL MEASURES. 

D. LOCATIONS WHERE VEHICLES ENTER OR EXIT THE WORK AREA. 

E. EACH OUTFALL POINT WHERE RUNOFF LEAVES THE SITE OR ENTERS WATERS OF THE 

STATE. 



 

4. DISTURBED AREAS AND AREAS USED FOR STORAGE OF MATERIALS SHALL BE INSPECTED 

FOR EVIDENCE OF, OR THE POTENTIAL FOR, POLLUTANTS ENTERING THE DRAINAGE 

SYSTEM. 

 

5. STRUCTURAL CONTROL MEASURES SHALL BE INSPECTED FOR DAMAGE AND ADEQUATE 

CAPACITY. 

 

6. LOCATIONS WHERE VEHICLES ENTER OR EXIT THE WORK AREA SHALL BE INSPECTED FOR 

EVIDENCE OF OFFSITE SEDIMENT TRACKING AND ANY OTHER MATERIAL LEAVING THE 

WORK AREA. 

 

7. OUTFALL POINTS SHALL BE INSPECTED TO DETERMINE WHETHER EROSION PREVENTION 

AND SEDIMENT CONTROL MEASURES ARE EFFECTIVE IN PREVENTING SIGNIFICANT IMPACT 

TO RECEIVING WATERS. WHERE DISCHARGE LOCATIONS ARE INACCESSIBLE, NEARBY 

DOWNSTREAM LOCATIONS SHALL BE INSPECTED. 

 

8. ALL REQUIRED WEEKLY MUST BE DOCUMENTED AND INCLUDE: 

A. THE SCOPE OF THE INSPECTION. 

B. NAME AND TITLE OF THE PERSONNEL MAKING THE INSPECTION. 

C. THE DATE OF THE INSPECTION. 

D. LOCATIONS OF ANY DISCHARGES OF SEDIMENT/POLLUTANTS FROM THE SITE. 

E. ANY CONTROL DEVICE THAT FAILED TO OPERATE AS DESIGNED OR PROVED 

INADEQUATE. 

F. ANY MAJOR OBSERVATIONS RELATING TO THE IMPLEMENTATION OF THE SWPPP 

G. ACTIONS TAKEN TO CORRECT ANY FAILURES OR INADEQUACIES. 

 

9. THE CONTRACTOR SHALL MAINTAIN SELF INSPECTION REPORTS AS REQUIRED BY NCDEQ 

AND THE NPDES CONSTRUCTION STORMWATER PERMIT.  THE SELF-INSPECTION PROGRAM 

IS SEPARATE FROM THE WEEKLY INSPECTION REPORTS.  SELF-INSPECTIONS ARE TO BE 

CONDUCTED AFTER EACH PHASE OF THE PROJECT FOR THE RECORD OF THE INSTALLATION 

AND MAINTENANCE OF THE EROSION CONTROL MEASURES.  SELF-INSPECTION REPORT 

FORMS ARE AVAILABLE AT THE NCDEQ WEBSITE.  

 

10. INSPECTION DOCUMENTATION SHALL BE MAINTAINED ON SITE AND MADE AVAILABLE TO 

NCDEQ OR THE COUNTY WITHIN 10 DAYS OF ANY REQUEST. 

 

STABILIZATION PRACTICES: 

 

1. STABILIZATION MEASURES SHALL BE INITIATED AS SOON AS POSSIBLE IN PORTIONS OF THE 

WORK AREA WHERE CONSTRUCTION ACTIVITIES HAVE TEMPORARILY OR PERMANENTLY 

CEASED. 

 

2. TEMPORARY OR PERMANENT SOIL STABILIZATION MUST BE COMPLETED NOT LATER THAN 14 

DAYS AFTER THE CONSTRUCTION ACTIVITY IN THAT PORTION OF THE WORK AREA HAS 

TEMPORARILY OR PERMANENTLY CEASED. 

 



3. PERMANENT STABILIZATION WITH PERENNIAL VEGETATION OR OTHER PERMANENTLY STABLE, 

NON-ERODING SURFACE SHALL REPLACE ANY TEMPORARY MEASURES AS SOON AS 

PRACTICABLE. 

 

MAINTENANCE: 

 

1. SEDIMENT SHALL BE REMOVED FROM SILT FENCES, CHECK DAMS, AND OTHER SEDIMENT 

CONTROLS AS NECESSARY, AND MUST BE REMOVED WHEN DESIGN CAPACITY HAS BEEN 

REDUCED BY 50%. 

 

2. DURING SEDIMENT REMOVAL, THE CONTRACTOR SHALL TAKE CARE TO ENSURE THAT THE 

STRUCTURAL COMPONENTS OF THE EROSION CONTROL STRUCTURES ARE NOT DAMAGED 

AND THUS MADE INEFFECTIVE. IF DAMAGE DOES OCCUR, THE CONTRACTOR SHALL REPAIR 

THE STRUCTURES AT THE CONTRACTOR'S OWN EXPENSE. 

 

3. SEDIMENT REMOVED FROM SEDIMENT CONTROL STRUCTURES SHALL BE PLACED AT AN 

UPSITE LOCATION WITHIN THE PERMITTED LIMITS. IT SHALL BE TREATED IN A MANNER SO 

THAT THE AREA AROUND THE DISPOSAL SITE WILL NOT BE CONTAMINATED OR DAMAGED 

BY SEDIMENT. 

 

4. IF SEDIMENT ESCAPES THE CONSTRUCTION AREA, OFF-SITE ACCUMULATIONS OF SEDIMENT 

MUST BE REMOVED PRIOR TO COMPLETION OF THE DAYS WORK ORDER TO MINIMIZE OFF-

SITE IMPACTS (I.E. BEFORE ENTERING A STREAM). 

 

5. MAINTAIN ALL MATTING THAT HAS BEEN PLACED ON SLOPES AND IN DITCHES.  CHECK FOR 

GOOD GROUND CONTACT AND FOR THE OCCURRENCE OF ANY EROSION UNDER THE 

MATTING.  MONITOR AND REPAIR OR REPLACE AS NECESSARY. 

 

6. LITTER, CONSTRUCTION DEBRIS, AND CONSTRUCTION CHEMICALS EXPOSED TO STORM 

WATER SHALL BE PICKED UP PRIOR TO ANTICIPATED STORM EVENTS OR BEFORE BEING 

CARRIED OUT OF THE WORK AREA BY WIND. 

 

7. ONCE UPSTREAM AREAS HAVE BEEN STABILIZED EROSION PREVENTION AND SEDIMENT 

CONTROLS SHALL BE REMOVED AND THE AREA WHERE THEY WERE CONSTRUCTED SHALL 

BE TOPSOILED, SEEDED, AND MULCHED. 

 

SEQUENCE OF CONSTRUCTION: 

1. ATTEND PRE CONSTRUCTION MEETING IF REQUIRED WITH PROJECT REPRESENTATIVES. 

 

2. THE CONTRACTOR SHALL INSTALL THE STABILIZED CONSTRUCTION ENTRANCE AS SHOWN 

ON THE PLAN.  

 

3. THE CONTRACTOR SHALL REMOVE ANY SEDIMENT IN THE ROADWAY IMMEDIATELY IF 

TRACKED OUT BY CONSTRUCTION VEHICLES. 

 

4. PERIMETER SILT FENCES AND INLET PROTECTION SHALL BE INSTALLED AS INDICATED ALONG 

THE RIGHT OF WAY. 



5. SOIL STABILIZATION SHALL BE ACHIEVED ON ANY AREA OF A SITE WHERE LAND-DISTURBING 

ACTIVITIES HAVE TEMPORARILY CEASED ACCORDING TO THE FOLLOWING SCHEDULE: 

 

6. ALL PERIMETER SLOPES STEEPER THAN 3:1 SHALL REQUIRE TEMPORARY OR PERMANENT 

STABILIZATION WITH GROUND COVER AS SOON AS PRACTICABLE BUT IN ANY EVENT 

WITHIN 7 CALENDAR DAYS FROM THE LAST LAND-DISTURBING ACTIVITY. 

 

7. ANY DENUDED AREA TO REMAIN DORMANT AND UNDISTURBED SHALL REQUIRE  

TEMPORARY STABILIZATION WITH GROUND COVER AS SOON AS PRACTICABLE BUT IN ANY 

EVENT WITHIN 14 CALENDAR DAYS FROM THE LAST LAND-DISTURBING ACTIVITY.  

 

8. CONTRACTOR SHALL MONITOR AND MAINTAIN INSTALLED MEASURES WEEKLY AND WITHIN 

24 HOURS AFTER A RAIN EVENT.  

 

9. ALL DEVICES SHALL BE CLEANED AND RESTORED WHEN SEDIMENT REACHES 50% OF THE 

HEIGHT/VOLUME OF INSTALLED DEVICE. ALL ACCUMULATED SEDIMENT SHALL BE DISPOSED 

OF ONSITE PROPERLY. 

 

10. ALL EROSION AND SEDIMENT CONTROL MEASURES SHALL BE INSTALLED AND MAINTAINED 

IN ACCORDANCE WITH THE REQUIREMENTS OF THE COUNTY AND NCDEQ.  

 

11. MAINTENANCE OF EROSION CONTROL DEVICES IS THE RESPONSIBILITY OF THE 

CONTRACTOR.  AFTER EACH RAIN STORM THE DEVICES SHALL BE INSPECTED FOR DAMAGE 

AND IMMEDIATELY REPAIRED.  

 

12. COMPLETE STABILIZATION OF ALL DISTURBED AREAS CONSISTS OF VIGOROUS, DENSE 

VEGETATIVE COVER. ONCE ACHIEVED AND APPROVED BY THE ENGINEER, REMOVE THE 

TEMPORARY EROSION CONTROL MEASURES AND REPAIR ANY DAMAGE TO THE 

VEGETATION THAT RESULTS FROM THE REMOVAL OF THE THESE DEVICES. 

 

SEEDING NOTES: 

PERMANENT SEEDING: 

STABILIZE ALL DENUDED AREAS AT FINAL GRADE WITHIN 7 CALENDAR DAYS. APPLY LIME AND 

FERTILIZER INTO TOP 4-6 INCHES OF SOIL UNIFORMLY AT A RATE OF 4000 LB/ACRE LIME AND 1000 

LB/ACRE 5-10-10 GRADE FERTILIZER. MULCH WITH STRAW AT 4000 LB/ACRE.  ANCHOR AS REQUIRED. 

REFERTILIZE AS REQUIRED UNTIL GRASS IS WELL ESTABLISHED.  RESEED, FERTILIZE, AND MULCH 

IMMEDIATELY FOLLOWING EROSION OR OTHER DAMAGE. 

ALL AREAS WHERE THERE IS EXPOSED DIRT SHALL BE SEEDED, FERTILIZED AND MULCHED ACCORDING 

TO THE SPECIFICATIONS. THE FINISHED SURFACE SHALL BE TO GRADE AND SMOOTH, FREE OF ALL 

ROCKS LARGER THAN 3", EQUIPMENT TRACKS, DIRT CLODS, BUMPS, RIDGES AND GOUGES PRIOR TO 

SEEDING; THE SURFACE SHALL BE LOOSENED TO A DEPTH OF ±4"-6" TO ACCEPT SEED. THE 

CONTRACTOR SHALL NOT PROCEED WITH SEEDING OPERATIONS WITHOUT FIRST OBTAINING THE 

ENGINEER'S APPROVAL OF THE GRADED SURFACE. ALL SEEDING SHALL BE PERFORMED BY A 

MECHANICAL "HYDRO-SEEDER". HAND SEEDING SHALL BE AUTHORIZED ON AN AREA BY AREA 

APPROVAL BY THE ENGINEER.  



UGENERAL GRADING AND DRAINAGE NOTES: 

1. ALL BENCHMARKS ARE BASED ON NORTH AMERICAN VERTICAL DATUM (NAVD88). ENTIRE 

AREA TO BE GRADED SHALL BE CLEARED AND GRUBBED. NO FILL SHALL BE PLACED ON ANY 

AREA NOT CLEARED AND GRUBBED. CONTRACTOR SHALL VERIFY ALL ELEVATIONS BEFORE 

INSTALLATION OF FACILITIES. 

 

2. FINISH GRADE TOLERANCES SHALL BE AS NOTED IN THE SPECIFICATIONS. THE ENGINEER 

MAY MAKE GRADE CHANGES AS REQUIRED IN THE FIELD WITHOUT EFFECTING THE UNIT 

BID PRICE FOR UNCLASSIFIED EXCAVATION.  

 

3. UNLESS OTHERWISE STATED, ALL FILL AREAS SHALL BE CONSTRUCTED IN LAYERS OF 8" 

MAXIMUM THICKNESS, WITH WATER ADDED OR SOIL CONDITIONED TO THE OPTIMUM 

MOISTURE CONTENT AS  DETERMINED BY THE ENGINEER AND COMPACTED WITH A SHEEP'S 

FOOT ROLLER TO A COMPACTION EQUAL TO OR GREATER THAN 95% (100% IN THE TOP 2' 

OF THE SUB GRADE BELOW ROADWAYS AND PARKING LOTS) OF THE DENSITY OBTAINED BY 

COMPACTING A SAMPLE OF THE MATERIAL IN ACCORDANCE WITH THE STANDARD 

PROCTOR METHOD OF MOISTURE-DENSITY RELATIONSHIP TEST, ASTM D698 OR AASHTO-99 

UNLESS SPECIFIED IN OTHER SPECIFICATIONS.  

 

4. ALL SOIL EROSION CONTROL MEASURES REQUIRED BY THE GRADING PLAN SHALL BE 

INSTALLED AND FUNCTIONING PRIOR TO GRADING, CLEARING OR GRUBBING. ALL EROSION 

CONTROL DEVICES SUCH AS SILT FENCES, ETC., SHALL BE MAINTAINED IN WORKABLE 

CONDITION FOR THE LIFE OF THE PROJECT AND SHALL BE REMOVED AT THE COMPLETION 

OF THE PROJECT ONLY ON THE ENGINEER'S APPROVAL. PAYMENT SHALL BE CONSIDERED 

INCIDENTAL TO CLEARING AND GRUBBING. IF DURING THE LIFE OF THE PROJECT, A STORM 

CAUSES SOIL EROSION WHICH CHANGES FINISH GRADES OR CREATES "GULLIES" AND 

"WASHED AREAS", THESE SHALL BE REPAIRED AT NO EXTRA COST, AND ALL SILT WASHED 

OFF OF THE PROJECT SITE ONTO ADJACENT PROPERTY SHALL BE REMOVED AS DIRECTED BY 

THE ENGINEER AT NO EXTRA COST. THE CONTRACTOR SHALL ADHERE TO ANY APPROVED 

EROSION CONTROL PLANS WHETHER INDICATED IN THE CONSTRUCTION PLANS OR UNDER 

SEPARATE COVER.  

 

5. IN THE EVENT EXCESSIVE GROUNDWATER OR SPRINGS ARE ENCOUNTERED WITHIN THE 

LIMITS OF CONSTRUCTION, THE CONTRACTOR SHALL INSTALL NECESSARY UNDER DRAINS 

AND STONE AS DIRECTED BY THE ENGINEER. ALL WORK SHALL BE PAID BASED UPON UNIT 

BIDS, UNLESS SPECIFIED OTHERWISE.  

 

6. THE CONTRACTOR SHALL CONTROL ALL "DUST" BY PERIODIC WATERING AND SHALL 

PROVIDE ACCESS AT ALL TIMES FOR PROPERTY OWNERS WITHIN THE PROJECT AREA AND 

FOR EMERGENCY VEHICLES. ALL OPEN DITCHES AND HAZARDOUS AREAS SHALL BE CLEARLY 

MARKED IN ACCORDANCE WITH THE SPECIFICATIONS.  

 

7. WHERE SPECIFIED, ALL STORM DRAIN PIPE SHALL BE HIGH DENSITY POLYETHELENE (HDPE). 

DOUBLE WALL SMOOTH INTERIOR, WITH WATER TIGHT JOINTS, BACKFILLED WITH # 57 



WASHED STONE UP TO MIN. 6” OVER THE TOP OF THE PIPE. HDPE PIPE USED FOR STORM 

DRAINAGE DETENTION SYSTEMS SHALL BE "HANCOR BLUE SEAL" OR APPROVED EQUAL.  

 

8. CATCH BASINS CAST-IN-PLACE SHALL CONFORM TO THE REQUIREMENTS OF NCDOT 

STANDARD SPECIFICATIONS FOR ROADS AND STRUCTURES (LATEST EDITION) ARTICLES 840-

1 THROUGH 840-3. CURB INLET CATCH BASIN SHALL CONFORM TO NCDOT STANDARD 

DETAILS 840.02 THROUGH 840.04. DROP INLETS SHALL CONFORM TO STANDARD DETAIL 

840.14. JUNCTION BOXES SHALL CONFORM TO STANDARD DETAIL 840.31.  

 

9. CURB INLET FRAME, GRATE AND HOOD SHALL BE NEENAH R-3233D, PRODUCTS BY DEWEY 

BROS., U.S. FOUNDRY OR EQUAL. DROP INLET FRAME AND GRATE SHALL BE NEENAH R-

3339A OR EQUAL. FIELD INLET COVER SHALL CONFORM TO NCDOT STANDARD DETAIL 

840.04, OPENING FACING UPSTREAM. TOPS OF PROPOSED FRAMES AND GRATES SHALL BE 

FLUSH WITH FINISHED GRADE.  

 

10. CONCRETE AND MASONRY SHALL MEET THE REQUIREMENTS OF APPROPRIATE SECTION OF 

NCDOT STANDARD SPECIFICATIONS FOR ROAD AND STRUCTURES (LATEST EDITION). 

CONCRETE SHALL BE CLASS A OR B, 4000 PSI MINIMUM, MEETING THE REQUIREMENTS OF 

SECTION 1000, CONSTRUCTED IN ACCORDANCE WITH SECTION 825. MASONRY SHALL MEET 

THE REQUIREMENTS OF SECTION 1040, CONSTRUCTED IN ACCORDANCE WITH SECTION 830 

AND/OR 834. TINDALL PRECAST CONCRETE BOXES ARE ACCEPTABLE ALTERNATIVES FOR 

PROPOSED CATCH BASINS. 



 

HIGH-FLOW TSS PRETREATMENT FILTRATION CLARIFIER SYSTEM: 
 

Special Provision General Conditions:  

 

Schedule and conduct construction, dredging and dewatering activities in a manner that will 

minimize resulting resuspension of sedimentation and turbidity of surface waters.  Comply with 

the requirements outlined in the Clean Water Act Section 404 Nationwide Permit #16 and the 

Clean Water Act Section 401 General Conditions (GC 4248) herein regardless of whether or not a 

National Pollution discharge Elimination System (NPDES) permit for the work is required. 

Monitor the supplementary raw water intake to the Water Treatment Plant (WTP) and provide 

daily coordination with the WTP Operating Staff and Supervisor. Review turbidity reports and 

implement the High-flow TSS Pretreatment Filtration Clarifier System setup if process limits are 

exceeded. Conduct daily inspections of the pre-treatment clarifier when implemented and using 

the bypass pumping system receiving the raw water from Buckeye Lake.   

 

Establish a chain of responsibility for operations and subcontractors’ operations to ensure that the 

High-Flow TSS Pretreatment Filtration Clarifier System Plan is prepared and setup over the life 

of the contract. Implement and maintain clarification if required to achieve maximum target 

operational turbidity levels of 160 NTUs during the hydraulic dredging operations. 

 

Roles and Responsibilities 

 

(A) WTP Operational Staff - The WTP Plant Operational Staff shall be responsible for 

monitoring the turbidity levels to ensure the Contractor’s implementation of 

management procedures are successful in maintaining adequately low turbidity levels 

for conducting standard WTP raw water intake flow rates and preventing excessive 

turbidity levels in the raw water intake volumes. The Operational Staff shall provide 

NTU reporting levels to the Contractor through the duration of the project work. 

   

(B) Contractor’s Submittal for Clarifier System – Provide the Owner a design & 

implementation plan for the operation of the High-flow TSS Pretreatment Filtration 

Clarifier System to ensure raw water intake quality during dredging operations. 

a. Design, supply, and implement a turbidity management system to control high 

turbidity and Total Suspended Solids (TSS) during a dredging operation in the 

public water supply reservoir. 

b. Provide a High-flow TSS Pretreatment Filtration Clarifier System proposed 

assembly shop drawing to ensure maximum turbidity of 160 NTUs for the raw 

water intake quality for a municipal water treatment facility. 

c. Conduct a site survey to evaluate reservoir conditions, staging area, potential 

sediment loading due to dredging activity, and raw water quality parameters. 

d. Identify and quantify WTP standard raw water intake location and flow rates. 

e. Design and submit a submittal detailing the proposed High-flow TSS Pretreatment 

Filtration Clarifier System tailored to the reservoir's conditions. 

f. Include components, as necessary, such as intake screens, coagulation/flocculation 

units, sedimentation basins, and high-capacity filtration systems. 

g. Source high-quality equipment, including turbidity sensors, pumps, clarifiers, and 

filtration media. 



 

 

(C) Contractor’s Turbidity Management Supervisor – The Contractor shall be responsible 

for providing a Turbidity Management Supervisor to review NTU reporting level 

reports from WTP Plant Operational Staff. Contractor is responsible for monitoring  

routine turbidity level reporting and ensure levels remain within operational levels 

during the project: 

a. Mobilization: ensure system availability in the event of turbidity spikes to 

implement activation of system operation within 2-4 hrs. 

b. System Installation Options for Consideration: 

i. Install intake screens to prevent debris from entering the system. 

ii. Assemble and coordinate with WTP Staff to implement additional  

coagulation/flocculation units to supplement the intake in emergency 

conditions. 

iii. Install sedimentation tanks to allow settling of larger particles. 

iv. Install high-capacity filtration units (e.g., sand filters, membrane filters) for 

fine particle removal. 

c. Install pipelines to connect the pretreatment system to the raw water wet well and 

intake pumps. Coordinate with WTP Plant Operational Staff to set pump flow rates 

to maintain consistent optimal WTP system flow rates. 

d. Work closely with the dredging contractor to anticipate work zone activity that may 

cause sediment load changes. 

e. Adjust pretreatment system operations to handle increased turbidity during 

dredging in localized zones. 

f. Monitor and manage turbidity and TSS levels in real-time. 

g. Coordinate with the dredging team and municipal water treatment facility to ensure 

compliance with water quality standards and regulatory requirements. 

h. Adjust pretreatment system operations to handle increased turbidity during active 

dredging. 

i. Schedule and supervise regular maintenance of pumps, filters, and sensors. 

j. Ensure timely cleaning of sedimentation basins and replacement of filtration media. 

k. Coordinate with WTP Operational Staff to develop and implement backup plans 

for system failures or extreme sediment loads. 

l. Establish protocols for rapid response to system malfunctions or water quality 

breaches. 



Nationwide Permit 16 
Return Water From Upland Contained Disposal Areas  

Effective Date: February 25, 2022 / Expiration Date: March 14, 2026 
Authority: Section 404 

Return water from an upland contained dredged material disposal area. The return water from 
a contained disposal area is administratively defined as a discharge of dredged material by 33 
CFR 323.2(d), even though the disposal itself occurs in an area that has no waters of the 
United States and does not require a section 404 permit. This NWP satisfies the technical 
requirement for a section 404 permit for the return water where the quality of the return water 
is controlled by the state through the Clean Water Act Section 401 certification procedures. 
The dredging activity may require a section 404 permit (33 CFR 323.2(d)), and will require a 
section 10 permit if located in navigable waters of the United States. 

GENERAL CONDITIONS 

Note: To qualify for NWP authorization, the prospective permittee must comply with the 
following general conditions, as applicable, in addition to any regional or case-specific 
conditions imposed by the division engineer or district engineer. Prospective permittees should 
contact the appropriate Corps district office to determine if regional conditions have been 
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district 
office to determine the status of Clean Water Act Section 401 water quality certification and/or 
Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain 
permit authorization under one or more NWPs, or who is currently relying on an existing or 
prior permit authorization under one or more NWPs, has been and is on notice that all of the 
provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization. Note especially 
33 CFR 330.5 relating to the modification, suspension, or revocation of any NWP 
authorization. 

1. Navigation.

(a) No activity may cause more than a minimal adverse effect on navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or
otherwise, must be installed and maintained at the permittee’s expense on authorized facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized,
or if, in the opinion of the Secretary of the Army or his authorized representative, said structure
or work shall cause unreasonable obstruction to the free navigation of the navigable waters,
the permittee will be required, upon due notice from the Corps of Engineers, to remove,
relocate, or alter the structural work or obstructions caused thereby, without expense to the
United States. No claim shall be made against the United States on account of any such
removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity's primary purpose is to
impound water. All permanent and temporary crossings of waterbodies shall be suitably
culverted, bridged, or otherwise designed and constructed to maintain low flows to sustain the
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movement of those aquatic species. If a bottomless culvert cannot be used, then the crossing 
should be designed and constructed to minimize adverse effects to aquatic life movements. 

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided
to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless
the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or
is a shellfish seeding or habitat restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies,
asphalt, etc.). Material used for construction or discharged must be free from toxic pollutants in
toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects from Impoundments. If the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization, storm water management activities, and temporary and
permanent road crossings, except as provided below. The activity must be constructed to
withstand expected high flows. The activity must not restrict or impede the passage of normal
or high flows unless the primary purpose of the activity is to impound water or manage high
flows. The activity may alter the pre-construction course, condition, capacity, and location of
open waters if it benefits the aquatic environment (e.g., stream restoration or relocation
activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or
other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high
tide line, must be permanently stabilized at the earliest practicable date. Permittees are
encouraged to perform work within waters of the United States during periods of low-flow or
no-flow, or during low tides.

13. Removal of Structures and Fills. Temporary structures must be removed, to the
maximum extent practicable, after their use has been discontinued. Temporary fills must be
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removed in their entirety and the affected areas returned to pre-construction elevations. The 
affected areas must be revegetated, as appropriate. 

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by the district engineer to an NWP
authorization.

15. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers.

(a) No NWP activity may occur in a component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a ‘‘study river’’ for possible inclusion in the
system while the river is in an official study status, unless the appropriate Federal agency with
direct management responsibility for such river, has determined in writing that the proposed
activity will not adversely affect the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a ‘‘study river’’ for possible inclusion
in the system while the river is in an official study status, the permittee must submit a pre-
construction notification (see general condition 32). The district engineer will coordinate the
PCN with the Federal agency with direct management responsibility for that river. Permittees
shall not begin the NWP activity until notified by the district engineer that the Federal agency
with direct management responsibility for that river has determined in writing that the proposed
NWP activity will not adversely affect the Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate Federal land
management agency responsible for the designated Wild and Scenic River or study river (e.g.,
National Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and
Wildlife Service). Information on these rivers is also available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but
not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species.

(a) No activity is authorized under any NWP which is likely to directly or indirectly jeopardize
the continued existence of a threatened or endangered species or a species proposed for such
designation, as identified under the Federal Endangered Species Act (ESA), or which will
directly or indirectly destroy or adversely modify the critical habitat of such species. No activity
is authorized under any NWP which “may affect” a listed species or critical habitat unless ESA
section 7 consultation addressing the consequences of the proposed activity on listed species
or critical habitat has been completed. See 50 CFR 402.02 for the definition of “effects of the
action” for the purposes of ESA section 7 consultation, as well as 50 CFR 402.17, which
provides further explanation under ESA section 7 regarding “activities that are reasonably
certain to occur” and “consequences caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the requirements
of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is required for the
proposed activity, the Federal permittee must provide the district engineer with the appropriate

http://www.rivers.gov/
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documentation to demonstrate compliance with those requirements. The district engineer will 
verify that the appropriate documentation has been submitted. If the appropriate 
documentation has not been submitted, additional ESA section 7 consultation may be 
necessary for the activity and the respective federal agency would be responsible for fulfilling 
its obligation under section 7 of the ESA. 

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if
any listed species or designated critical habitat might be affected or is in the vicinity of the
activity, or if the activity is located in designated critical habitat, and shall not begin work on the
activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction
notification must include the name(s) of the endangered or threatened species that might be
affected by the proposed activity or that utilize the designated critical habitat that might be
affected by the proposed activity. The district engineer will determine whether the proposed
activity “may affect” or will have “no effect” to listed species and designated critical habitat and
will notify the non- Federal applicant of the Corps’ determination within 45 days of receipt of a
complete pre-construction notification. For activities where the non-Federal applicant has
identified listed species or critical habitat that might be affected or is in the vicinity of the
activity, and has so notified the Corps, the applicant shall not begin work until the Corps has
provided notification that the proposed activity will have “no effect” on listed species or critical
habitat, or until ESA section 7 consultation has been completed. If the non-Federal applicant
has not heard back from the Corps within 45 days, the applicant must still wait for notification
from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the district engineer
may add species specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g.,
an ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
FWS or the NMFS, the Endangered Species Act prohibits any person subject to the jurisdiction
of the United States to take a listed species, where "take" means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.
The word “harm” in the definition of “take'' means an act which actually kills or injures wildlife.
Such an act may include significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding or sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit with
an approved Habitat Conservation Plan for a project or a group of projects that includes the
proposed NWP activity, the non-federal applicant should provide a copy of that ESA section
10(a)(1)(B) permit with the PCN required by paragraph (c) of this general condition. The district
engineer will coordinate with the agency that issued the ESA section 10(a)(1)(B) permit to
determine whether the proposed NWP activity and the associated incidental take were
considered in the internal ESA section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. If that coordination results in concurrence from the agency that the
proposed NWP activity and the associated incidental take were considered in the internal ESA
section 7 consultation for the ESA section 10(a)(1)(B) permit, the district engineer does not
need to conduct a separate ESA section 7 consultation for the proposed NWP activity. The
district engineer will notify the non-federal applicant within 45 days of receipt of a complete
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pre- construction notification whether the ESA section 10(a)(1)(B) permit covers the proposed 
NWP activity or whether additional ESA section 7 consultation is required. 

(g) Information on the location of threatened and endangered species and their critical habitat
can be obtained directly from the offices of the FWS and NMFS or their worldwide Web pages
at http://www.fws.gov/  or http://www.fws.gov/ipac  and
http://www.nmfs.noaa.gov/pr/species/esa/ respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for ensuring
that an action authorized by NWP complies with the Migratory Bird Treaty Act and the Bald
and Golden Eagle Protection Act. The permittee is responsible for contacting the appropriate
local office of the U.S. Fish and Wildlife Service to determine what measures, if any, are
necessary or appropriate to reduce adverse effects to migratory birds or eagles, including
whether "incidental take" permits are necessary and available under the Migratory Bird Treaty
Act or Bald and Golden Eagle Protection Act for a particular activity.

20. Historic Properties.

(a) No activity is authorized under any NWP which may have the potential to cause effects to
properties listed, or eligible for listing, in the National Register of Historic Places until the
requirements of Section 106 of the National Historic Preservation Act (NHPA) have been
satisfied.

(b) Federal permittees should follow their own procedures for complying with the requirements
of section 106 of the National Historic Preservation Act (see 33 CFR 330.4(g)(1)). If pre-
construction notification is required for the proposed NWP activity, the Federal permittee must
provide the district engineer with the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify that the appropriate documentation
has been submitted. If the appropriate documentation is not submitted, then additional
consultation under section 106 may be necessary. The respective federal agency is
responsible for fulfilling its obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if
the NWP activity might have the potential to cause effects to any historic properties listed on,
determined to be eligible for listing on, or potentially eligible for listing on the National Register
of Historic Places, including previously unidentified properties. For such activities, the pre-
construction notification must state which historic properties might have the potential to be
affected by the proposed NWP activity or include a vicinity map indicating the location of the
historic properties or the potential for the presence of historic properties. Assistance regarding
information on the location of, or potential for, the presence of historic properties can be sought
from the State Historic Preservation Officer, Tribal Historic Preservation Officer, or designated
tribal representative, as appropriate, and the National Register of Historic Places (see 33 CFR
330.4(g)). When reviewing pre-construction notifications, district engineers will comply with the
current procedures for addressing the requirements of section 106 of the National Historic
Preservation Act. The district engineer shall make a reasonable and good faith effort to carry
out appropriate identification efforts commensurate with potential impacts, which may include
background research, consultation, oral history interviews, sample field investigation, and/or
field survey. Based on the information submitted in the PCN and these identification efforts, the
district engineer shall determine whether the proposed NWP activity has the potential to cause
effects on the historic properties. Section 106 consultation is not required when the district
engineer determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district

http://www.fws.gov/
http://www.fws.gov/ipac
http://www.nmfs.noaa.gov/pr/species/esa/
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engineer determines that the activity has the potential to cause effects on historic properties. 
The district engineer will conduct consultation with consulting parties identified under 36 CFR 
800.2(c) when he or she makes any of the following effect determinations for the purposes of 
section 106 of the NHPA: no historic properties affected, no adverse effect, or adverse effect. 

(d) Where the non-Federal applicant has identified historic properties on which the proposed
NWP activity might have the potential to cause effects and has so notified the Corps, the non-
Federal applicant shall not begin the activity until notified by the district engineer either that the
activity has no potential to cause effects to historic properties or that NHPA section 106
consultation has been completed. For non-federal permittees, the district engineer will notify
the prospective permittee within 45 days of receipt of a complete pre-construction notification
whether NHPA section 106 consultation is required. If NHPA section 106 consultation is
required, the district engineer will notify the non-Federal applicant that he or she cannot begin
the activity until section 106 consultation is completed. If the non-Federal applicant has not
heard back from the Corps within 45 days, the applicant must still wait for notification from the
Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the
applicant. If circumstances justify granting the assistance, the Corps is required to notify the
ACHP and provide documentation specifying the circumstances, the degree of damage to the
integrity of any historic properties affected, and proposed mitigation. This documentation must
include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a legitimate interest in the impacts to
the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that discover any
previously unknown historic, cultural or archeological remains and artifacts while
accomplishing the activity authorized by NWP, they must immediately notify the district
engineer of what they have found, and to the maximum extent practicable, avoid construction
activities that may affect the remains and artifacts until the required coordination has been
completed. The district engineer will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or if the site is eligible for listing in
the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed
marine sanctuaries and marine monuments, and National Estuarine Research Reserves. The
district engineer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not authorized
by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52, 57 and 5258 for
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any activity within, or directly affecting, critical resource waters, including wetlands adjacent to 
such waters. 

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38,
and 54, notification is required in accordance with general condition 32, for any activity
proposed by permittees in the designated critical resource waters including wetlands adjacent
to those waters. The district engineer may authorize activities under these NWPs only after
she or he determines that the impacts to the critical resource waters will be no more than
minimal.

23. Mitigation. The district engineer will consider the following factors when determining
appropriate and practicable mitigation necessary to ensure that the individual and cumulative
adverse environmental effects are no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects, both 
temporary and permanent, to waters of the United States to the maximum extent practicable at 
the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for 
resource losses) will be required to the extent necessary to ensure that the individual and 
cumulative adverse environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland 
losses that exceed 1⁄10-acre and require pre-construction notification, unless the district 
engineer determines in writing that either some other form of mitigation would be more 
environmentally appropriate or the adverse environmental effects of the proposed activity are 
no more than minimal, and provides an activity-specific waiver of this requirement. For wetland 
losses of 1⁄10-acre or less that require pre-construction notification, the district engineer may 
determine on a case-by-case basis that compensatory mitigation is required to ensure that the 
activity results in only minimal adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all losses of 
stream bed that exceed 3/100-acre and require pre-construction notification, unless the district 
engineer determines in writing that either some other form of mitigation would be more 
environmentally appropriate or the adverse environmental effects of the proposed activity are 
no more than minimal, and provides an activity-specific waiver of this requirement. This 
compensatory mitigation requirement may be satisfied through the restoration or enhancement 
of riparian areas next to streams in accordance with paragraph (e) of this general condition. For 
losses of stream bed of 3/100-acre or less that require pre-construction notification, the district 
engineer may determine on a case-by-case basis that compensatory mitigation is required to 
ensure that the activity results in only minimal adverse environmental effects. Compensatory 
mitigation for losses of streams should be provided, if practicable, through stream 
rehabilitation, enhancement, or preservation since streams are difficult-to-replace resources 
(see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open waters 
will normally include a requirement for the restoration or enhancement, maintenance, and legal 
protection (e.g., conservation easements) of riparian areas next to open waters. In some 
cases, the restoration or maintenance/protection of riparian areas may be the only 
compensatory mitigation required. If restoring riparian areas involves planting vegetation, only 
native species should be planted. The width of the required riparian area will address 
documented water quality or aquatic habitat loss concerns. Normally, the riparian area will be
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25 to 50 feet wide on each side of the stream, but the district engineer may require slightly 
wider riparian areas to address documented water quality or habitat loss concerns. If it is not 
possible to restore or maintain/protect a riparian area on both sides of a stream, or if the 
waterbody is a lake or coastal waters, then restoring or maintaining/protecting a riparian area 
along a single bank or shoreline may be sufficient. Where both wetlands and open waters exist 
on the project site, the district engineer will determine the appropriate compensatory mitigation 
(e.g., riparian areas and/or wetlands compensation) based on what is best for the aquatic 
environment on a watershed basis. In cases where riparian areas are determined to be the 
most appropriate form of minimization or compensatory mitigation, the district engineer may 
waive or reduce the requirement to provide wetland compensatory mitigation for wetland 
losses. 
 
(f) Compensatory mitigation projects provided to offset losses of aquatic resources must 
comply with the applicable provisions of 33 CFR part 332. 
 

(1) The prospective permittee is responsible for proposing an appropriate compensatory 
mitigation option if compensatory mitigation is necessary to ensure that the activity results 
in no more than minimal adverse environmental effects. For the NWPs, the preferred 
mechanism for providing compensatory mitigation is mitigation bank credits or in-lieu fee 
program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate number and 
type of mitigation bank or in-lieu credits are not available at the time the PCN is submitted 
to the district engineer, the district engineer may approve the use of permittee- responsible 
mitigation. 
 
(2) The amount of compensatory mitigation required by the district engineer must be 
sufficient to ensure that the authorized activity results in no more than minimal individual 
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 
332.3(f)). 

 
(3) Since the likelihood of success is greater and the impacts to potentially valuable 
uplands are reduced, aquatic resource restoration should be the first compensatory 
mitigation option considered for permittee-responsible mitigation.  

 
(4) If permittee-responsible mitigation is the proposed option, the prospective permittee is 
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may 
be used by the district engineer to make the decision on the NWP verification request, but a 
final mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) 
through (14) must be approved by the district engineer before the permittee begins work in 
waters of the United States, unless the district engineer determines that prior approval of 
the final mitigation plan is not practicable or not necessary to ensure timely completion of 
the required compensatory mitigation (see 33 CFR 332.3(k)(3)). If permittee-responsible 
mitigation is the proposed option, and the proposed compensatory mitigation site is located 
on land in which another federal agency holds an easement, the district engineer will 
coordinate with that federal agency to determine if proposed compensatory mitigation 
project is compatible with the terms of the easement. 

 
(5) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation 
plan needs to address only the baseline conditions at the impact site and the number of 
credits to be provided (see 33 CFR 332.4(c)(1)(ii)).  

 
(6) Compensatory mitigation requirements (e.g., resource type and amount to be provided 
as compensatory mitigation, site protection, ecological performance standards, monitoring 
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requirements) may be addressed through conditions added to the NWP authorization, 
instead of components of a compensatory mitigation plan (see 33 CFR 332.4(c)(1)(ii)). 

 
(g) Compensatory mitigation will not be used to increase the acreage losses allowed by the 
acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1⁄2-acre, it cannot 
be used to authorize any NWP activity resulting in the loss of greater than 1⁄2-acre of waters of 
the United States, even if compensatory mitigation is provided that replaces or restores some 
of the lost waters. However, compensatory mitigation can and should be used, as necessary, 
to ensure that an NWP activity already meeting the established acreage limits also satisfies the 
no more than minimal impact requirement for the NWPs. 
 
(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or permittee-
responsible mitigation. When developing a compensatory mitigation proposal, the permittee 
must consider appropriate and practicable options consistent with the framework at 33 CFR 
332.3(b). For activities resulting in the loss of marine or estuarine resources, permittee-
responsible mitigation may be environmentally preferable if there are no mitigation banks or in-
lieu fee programs in the area that have marine or estuarine credits available for sale or transfer 
to the permittee. For permittee-responsible mitigation, the special conditions of the NWP 
verification must clearly indicate the party or parties responsible for the implementation and 
performance of the compensatory mitigation project, and, if required, its long-term 
management. 
 
(i) Where certain functions and services of waters of the United States are permanently 
adversely affected by a regulated activity, such as discharges of dredged or fill material into 
waters of the United States that will convert a forested or scrub-shrub wetland to an 
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be 
required to reduce the adverse environmental effects of the activity to the no more than 
minimal level. 
 
24. Safety of Impoundment Structures. To ensure that all impoundment structures are 
safely designed, the district engineer may require non-Federal applicants to demonstrate that 
the structures comply with established state or federal, dam safety criteria or have been 
designed by qualified persons. The district engineer may also require documentation that the 
design has been independently reviewed by similarly qualified persons, and appropriate 
modifications made to ensure safety. 

 
25. Water Quality.  
 
(a) Where the certifying authority (state, authorized tribe, or EPA, as appropriate) has not 
previously certified compliance of an NWP with CWA section 401, a CWA section 401 water 
quality certification for the proposed discharge must be obtained or waived (see 33 CFF 
330.4(c)). If the permittee cannot comply with all of the conditions of a water quality 
certification previously issued by certifying authority for the issuance of the NWP, then the 
permittee must obtain a water quality certification or waiver for the proposed discharge in order 
for the activity to be authorized by an NWP. 
 
(b) If the NWP activity requires pre-construction notification and the certifying authority has 
not previously certified compliance of an NWP with CWA section 401, the proposed discharge 
is not authorized by an NWP until water quality certification is obtained or waived. If the 
certifying authority issues a water quality certification for the proposed discharge, the permittee 
must submit a copy of the certification to the district engineer. The discharge is not authorized 
by an NWP until the district engineer has notified the permittee that the water quality 
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certification requirement has been satisfied by the issuance of a water quality certification or a 
waiver. 
 
(c) The district engineer or certifying authority may require additional water quality 
management measures to ensure that the authorized activity does not result in more than 
minimal degradation of water quality. 
 
26. Coastal Zone Management. In coastal states where an NWP has not previously received 
a state coastal zone management consistency concurrence, an individual state coastal zone 
management consistency concurrence must be obtained, or a presumption of concurrence 
must occur (see 33 CFR 330.4(d)). If the permittee cannot comply with all of the conditions of a 
coastal zone management consistency concurrence previously issued by the state, then the 
permittee must obtain an individual coastal zone management consistency concurrence or 
presumption of concurrence in order for the activity to be authorized by an NWP. The district 
engineer or a state may require additional measures to ensure that the authorized activity is 
consistent with state coastal zone management requirements. 
 
27. Regional and Case-By-Case Conditions. The activity must comply with any regional 
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with 
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in 
its CWA section 401 Water Quality Certification, or by the state in its Coastal Zone 
Management Act consistency determination. 

 
28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and 
complete project is authorized, subject to the following restrictions: 
 
(a) If only one of the NWPs used to authorize the single and complete project has a specified 
acreage limit, the acreage loss of waters of the United States cannot exceed the acreage limit 
of the NWP with the highest specified acreage limit. For example, if a road crossing over tidal 
waters is constructed under NWP 14, with associated bank stabilization authorized by NWP 
13, the maximum acreage loss of waters of the United States for the total project cannot 
exceed 1⁄3-acre. 
 
(b)  If one or more of the NWPs used to authorize the single and complete project has 
specified acreage limits, the acreage loss of waters of the United States authorized by those 
NWPs cannot exceed their respective specified acreage limits. For example, if a commercial 
development is constructed under NWP 39, and the single and complete project includes the 
filling of an upland ditch authorized by NWP 46, the maximum acreage loss of waters of the 
United States for the commercial development under NWP 39 cannot exceed 1⁄2-acre, and the 
total acreage loss of waters of United States due to the NWP 39 and 46 activities cannot 
exceed 1 acre. 

 
29. Transfer of Nationwide Permit Verifications. If the permittee sells the property 
associated with a nationwide permit verification, the permittee may transfer the nationwide 
permit verification to the new owner by submitting a letter to the appropriate Corps district 
office to validate the transfer. A copy of the nationwide permit verification must be attached to 
the letter, and the letter must contain the following statement and signature: 
 
‘‘When the structures or work authorized by this nationwide permit are still in existence at the 
time the property is transferred, the terms and conditions of this nationwide permit, 
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including any special conditions, will continue to be binding on the new owner(s) of the 
property. To validate the transfer of this nationwide permit and the associated liabilities 
associated with compliance with its terms and conditions, have the transferee sign and 
date below.’’ 
_______________________________________________ 
(Transferee) 
_______________________________________________ 
(Date) 
 
30. Compliance Certification. Each permittee who receives an NWP verification letter from 
the Corps must provide a signed certification documenting completion of the authorized activity 
and implementation of any required compensatory mitigation. The success of any required 
permittee-responsible mitigation, including the achievement of ecological performance 
standards, will be addressed separately by the district engineer. The Corps will provide the 
permittee the certification document with the NWP verification letter. The certification 
document will include: 
 
(a) A statement that the authorized activity was done in accordance with the NWP 
authorization, including any general, regional, or activity-specific conditions; 
 
(b) A statement that the implementation of any required compensatory mitigation was 
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu 
fee program are used to satisfy the compensatory mitigation requirements, the certification 
must include the documentation required by 33 CFR 332.3(l)(3) to confirm that the permittee 
secured the appropriate number and resource type of credits; and 
 
(c) The signature of the permittee certifying the completion of the activity and mitigation. The 
completed certification document must be submitted to the district engineer within 30 days of 
completion of the authorized activity or the implementation of any required compensatory 
mitigation, whichever occurs later.  
 
31. Activities Affecting Structures or Works Built by the United States. If an NWP activity 
also requires permission from the Corps pursuant to 33 U.S.C. 408 because it will alter or 
temporarily or permanently occupy or use a U.S. Army Corps of Engineers (USACE) federally 
authorized Civil Works project (a ‘‘USACE project’’), the prospective permittee must submit a 
pre-construction notification. See paragraph (b)(10) of general condition 32. An activity that 
requires section 408 permission and/or review is not authorized by an NWP until the 
appropriate Corps office issues the section 408 permission or completes its review to alter, 
occupy, or use the USACE project, and the district engineer issues a written NWP verification.  

 
32. Pre-Construction Notification. 
 
(a) Timing. Where required by the terms of the NWP, the permittee must notify the district 
engineer by submitting a pre-construction notification (PCN) as early as possible. The district 
engineer must determine if the PCN is complete within 30 calendar days of the date of receipt 
and, if the PCN is determined to be incomplete, notify the prospective permittee within that 30 
day period to request the additional information necessary to make the PCN complete. The 
request must specify the information needed to make the PCN complete. As a general rule, 
district engineers will request additional information necessary to make the PCN complete only 
once. However, if the prospective permittee does not provide all of the requested information, 
then the district engineer will notify the prospective permittee that the PCN is still incomplete 
and the PCN review process will not commence until all of the requested information has been 
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received by the district engineer. The prospective permittee shall not begin the activity until 
either: 
 

(1) He or she is notified in writing by the district engineer that the activity may proceed 
under the NWP with any special conditions imposed by the district or division engineer; or 
 
(2) 45 calendar days have passed from the district engineer’s receipt of the complete 
PCN and the prospective permittee has not received written notice from the district or 
division engineer. However, if the permittee was required to notify the Corps pursuant to 
general condition 18 that listed species or critical habitat might be affected or are in the 
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the 
activity might have the potential to cause effects to historic properties, the permittee 
cannot begin the activity until receiving written notification from the Corps that there is ‘‘no 
effect’’ on listed species or ‘‘no potential to cause effects’’ on historic properties, or that 
any consultation required under Section 7 of the Endangered Species Act (see 33 CFR 
330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR 
330.4(g)) has been completed. If the proposed activity requires a written waiver to exceed 
specified limits of an NWP, the permittee may not begin the activity until the district 
engineer issues the waiver. If the district or division engineer notifies the permittee in 
writing that an individual permit is required within 45 calendar days of receipt of a complete 
PCN, the permittee cannot begin the activity until an individual permit has been obtained. 
Subsequently, the permittee’s right to proceed under the NWP may be modified, 
suspended, or revoked only in accordance with the pr set forth in 33 CFR 330.5(d)(2). 
 

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the 
following information:  
 

(1) Name, address and telephone numbers of the prospective permittee; 
 
(2) Location of the proposed activity; 

 
(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to 
authorize the proposed activity;  

 
(4)  

(i) A description of the proposed activity; the activity’s purpose; direct and indirect 
adverse environmental effects the activity would cause, including the anticipated 
amount of loss of wetlands, other special aquatic sites, and other waters expected to 
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a 
description of any proposed mitigation measures intended to reduce the adverse 
environmental effects caused by the proposed activity; and any other NWP(s), regional 
general permit(s), or individual permit(s) used or intended to be used to authorize any 
part of the proposed project or any related activity, including other separate and distant 
crossings for linear projects that require Department of the Army authorization but do 
not require pre-construction notification. The description of the proposed activity and 
any proposed mitigation measures should be sufficiently detailed to allow the district 
engineer to determine that the adverse environmental effects of the activity will be no 
more than minimal and to determine the need for compensatory mitigation or other 
mitigation measures. 
 
(ii) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of 
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wetlands, other special aquatic sites, and other waters for each single and complete 
crossing of those wetlands, other special aquatic sites, and other waters (including 
those single and complete crossings authorized by an NWP but do not require PCNs). 
This information will be used by the district engineer to evaluate the cumulative adverse 
environmental effects of the proposed linear project and does not change those non-
PCN NWP activities into NWP PCNs. 
 
(iii) Sketches should be provided when necessary to show that the activity complies with 
the terms of the NWP. (Sketches usually clarify the activity and when provided results in 
a quicker decision. Sketches should contain sufficient detail to provide an illustrative 
description of the proposed activity (e.g., a conceptual plan), but do not need to be 
detailed engineering plans). 

 
(5) The PCN must include a delineation of wetlands, other special aquatic sites, and other 
waters, such as lakes and ponds, and perennial and intermittent streams, on the project 
site. Wetland delineations must be prepared in accordance with the current method 
required by the Corps. The permittee may ask the Corps to delineate the special aquatic 
sites and other waters on the project site, but there may be a delay if the Corps does the 
delineation, especially if the project site is large or contains many wetlands, other special 
aquatic sites, and other waters. Furthermore, the 45-day period will not start until the 
delineation has been submitted to or completed by the Corps, as appropriate. 
 
(6) If the proposed activity will result in the loss of greater than 1⁄10-acre of wetlands or 
3⁄100-acre of stream bed and a PCN is required, the prospective permittee must submit a 
statement describing how the mitigation requirement will be satisfied, or explaining why 
the adverse environmental effects are no more than minimal and why compensatory 
mitigation should not be required. As an alternative, the prospective permittee may submit 
a conceptual or detailed mitigation plan. 

 
(7) For non-federal permittees, if any listed species (or species proposed for listing) or 
designated critical habitat (or critical habitat proposed for such designation) might be 
affected or is in the vicinity of the activity, or if the activity is located in designated critical 
habitat (or critical habitat proposed for such designation), the PCN must include the 
name(s) of those endangered or threatened species (or species proposed for listing) that 
might be affected by the proposed activity or utilize the designated critical habitat (or 
critical habitat proposed for such designation) that might be affected by the proposed 
activity. For NWP activities that require pre-construction notification, Federal permittees 
must provide documentation demonstrating compliance with the Endangered Species Act. 

  
(8) For non-federal permittees, if the NWP activity might have the potential to cause 
effects to a historic property listed on, determined to be eligible for listing on, or potentially 
eligible for listing on, the National Register of Historic Places, the PCN must state which 
historic property might have the potential to be affected by the proposed activity or include 
a vicinity map indicating the location of the historic property. For NWP activities that 
require pre-construction notification, Federal permittees must provide documentation 
demonstrating compliance with section 106 of the National Historic Preservation Act. 

 
(9) For an activity that will occur in a component of the National Wild and Scenic River 
System, or in a river officially designated by Congress as a ‘‘study river’’ for possible 
inclusion in the system while the river is in an official study status, the PCN must identify 
the Wild and Scenic River or the ‘‘study river’’ (see general condition 16); and 
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(10) For an NWP activity that requires permission from, or review by, the Corps pursuant 
to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or use a U.S. 
Army Corps of Engineers federally authorized civil works project, the pre-construction 
notification must include a statement confirming that the project proponent has submitted a 
written request for section 408 permission from, or review by, the Corps office having 
jurisdiction over that USACE project. 
 

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction notification 
form (Form ENG 6082) should be used for NWP PCNs. A letter containing the required 
information may also be used. Applicants may provide electronic files of PCNs and supporting 
materials if the district engineer has established tools and procedures for electronic submittals. 
 
(d) Agency Coordination:  
 

(1) The district engineer will consider any comments from Federal and state agencies 
concerning the proposed activity’s compliance with the terms and conditions of the NWPs 
and the need for mitigation to reduce the activity’s adverse environmental effects so that 
they are no more than minimal.  
 
(2) Agency coordination is required for:  

 
(i) All NWP activities that require pre-construction notification and result in the loss of 
greater than 1⁄2-acre of waters of the United States;  
 
(ii) NWP 13 activities in excess of 500 linear feet, fills greater than one cubic yard per 
running foot, or involve discharges of dredged or fill material into special aquatic sites; 
and  

 
(iii) NWP 54 activities in excess of 500 linear feet, or that extend into the waterbody 
more than 30 feet from the mean low water line in tidal waters or the ordinary high 
water mark in the Great Lakes. 

 
(3) When agency coordination is required, the district engineer will immediately provide 
(e.g., via email, facsimile transmission, overnight mail, or other expeditious manner) a 
copy of the complete PCN to the appropriate Federal or state offices (FWS, state natural 
resource or water quality agency, EPA, and, if appropriate, the NMFS). With the exception 
of NWP 37, these agencies will have 10 calendar days from the date the material is 
transmitted to notify the district engineer via telephone, facsimile transmission, or email 
that they intend to provide substantive, site-specific comments. The comments must 
explain why the agency believes the adverse environmental effects will be more than 
minimal. If so, contacted by an agency, the district engineer will wait an additional 15 
calendar days before making a decision on the pre- construction notification. The district 
engineer will fully consider agency comments received within the specified time frame 
concerning the proposed activity’s compliance with the terms and conditions of the NWPs, 
including the need for mitigation to ensure that the net adverse environmental effects of 
the proposed activity are no more than minimal. The district engineer will provide no 
response to the resource agency, except as provided below. The district engineer will 
indicate in the administrative record associated with each pre-construction notification that 
the resource agencies’ concerns were considered. For NWP 37, the emergency 
watershed protection and rehabilitation activity may proceed immediately in cases where 
there is an unacceptable hazard to life or a significant loss of property or economic 
hardship will occur. The district engineer will consider any comments received to decide 
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whether the NWP 37 authorization should be modified, suspended, or revoked in 
accordance with the procedures at 33 CFR 330.5. 
 
(4) In cases of where the prospective permittee is not a Federal agency, the district 
engineer will provide a response to NMFS within 30 calendar days of receipt of any 
Essential Fish Habitat conservation recommendations, as required by section 305(b)(4)(B) 
of the Magnuson-Stevens Fishery Conservation and Management Act. 

 
(5) Applicants are encouraged to provide the Corps with either electronic files or multiple 
copies of pre-construction notifications to expedite agency coordination. 

 
DISTRICT ENGINEER’S DECISION 
 
1. In reviewing the PCN for the proposed activity, the district engineer will determine whether 
the activity authorized by the NWP will result in more than minimal individual or cumulative 
adverse environmental effects or may be contrary to the public interest. If a project proponent 
requests authorization by a specific NWP, the district engineer should issue the NWP 
verification for that activity if it meets the terms and conditions of that NWP, unless he or she 
determines, after considering mitigation, that the proposed activity will result in more than 
minimal individual and cumulative adverse effects on the aquatic environment and other 
aspects of the public interest and exercises discretionary authority to require an individual 
permit for the proposed activity. For a linear project, this determination will include an 
evaluation of the single and complete crossings of waters of the United States that require 
PCNs to determine whether they individually satisfy the terms and conditions of the NWP(s), 
as well as the cumulative effects caused by all of the crossings of waters of the United States 
authorized by an NWP. If an applicant requests a waiver of an applicable limit, as provided for 
in NWPs 13, 36, or 54, the district engineer will only grant the waiver upon a written 
determination that the NWP activity will result in only minimal individual and cumulative 
adverse environmental effects. 
 
2. When making minimal adverse environmental effects determinations the district engineer 
will consider the direct and indirect effects caused by the NWP activity. He or she will also 
consider the cumulative adverse environmental effects caused by activities authorized by an 
NWP and whether those cumulative adverse environmental effects are no more than minimal. 
The district engineer will also consider site specific factors, such as the environmental setting 
in the vicinity of the NWP activity, the type of resource that will be affected by the NWP activity, 
the functions provided by the aquatic resources that will be affected by the NWP activity, the 
degree or magnitude to which the aquatic resources perform those functions, the extent that 
aquatic resource functions will be lost as a result of the NWP activity (e.g., partial or complete 
loss), the duration of the adverse effects (temporary or permanent), the importance of the 
aquatic resource functions to the region (e.g., watershed or ecoregion), and mitigation required 
by the district engineer. If an appropriate functional or condition assessment method is 
available and practicable to use, that assessment method may be used by the district engineer 
to assist in the minimal adverse environmental effects determination. The district engineer may 
add case-specific special conditions to the NWP authorization to address site-specific 
environmental concerns. 
 
3. If the proposed activity requires a PCN and will result in a loss of greater than 1⁄10-acre of 
wetlands or 3⁄100-acre of stream bed, the prospective permittee should submit a mitigation 
proposal with the PCN. Applicants may also propose compensatory mitigation for NWP 
activities with smaller impacts, or for impacts to other types of waters. The district engineer will 
consider any proposed compensatory mitigation or other mitigation measures the applicant 
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has included in the proposal in determining whether the net adverse environmental effects of 
the proposed activity are no more than minimal. The compensatory mitigation proposal may be 
either conceptual or detailed. If the district engineer determines that the activity complies with 
the terms and conditions of the NWP and that the adverse environmental effects are no more 
than minimal, after considering mitigation, the district engineer will notify the permittee and 
include any activity-specific conditions in the NWP verification the district engineer deems 
necessary. Conditions for compensatory mitigation requirements must comply with the 
appropriate provisions at 33 CFR 332.3(k). The district engineer must approve the final 
mitigation plan before the permittee commences work in waters of the United States, unless 
the district engineer determines that prior approval of the final mitigation plan is not practicable 
or not necessary to ensure timely completion of the required compensatory mitigation. If the 
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the 
district engineer will expeditiously review the proposed compensatory mitigation plan. The 
district engineer must review the proposed compensatory mitigation plan within 45 calendar 
days of receiving a complete PCN and determine whether the proposed mitigation would 
ensure that the NWP activity results in no more than minimal adverse environmental effects. If 
the net adverse environmental effects of the NWP activity (after consideration of the mitigation 
proposal) are determined by the district engineer to be no more than minimal, the district 
engineer will provide a timely written response to the applicant. The response will state that the 
NWP activity can proceed under the terms and conditions of the NWP, including any activity-
specific conditions added to the NWP authorization by the district engineer. 
 
4. If the district engineer determines that the adverse environmental effects of the proposed 
activity are more than minimal, then the district engineer will notify the applicant either:  
 
(a) That the activity does not qualify for authorization under the NWP and instruct the applicant 
on the procedures to seek authorization under an individual permit; 
  
(b) that the activity is authorized under the NWP subject to the applicant’s submission of a 
mitigation plan that would reduce the adverse environmental effects so that they are no more 
than minimal; or  
 
(c) that the activity is authorized under the NWP with specific modifications or conditions. 
Where the district engineer determines that mitigation is required to ensure no more than 
minimal adverse environmental effects, the activity will be authorized within the 45-day PCN 
period (unless additional time is required to comply with general conditions 18, 20, and/or 31), 
with activity-specific conditions that state the mitigation requirements. The authorization will 
include the necessary conceptual or detailed mitigation plan or a requirement that the applicant 
submit a mitigation plan that would reduce the adverse environmental effects so that they are 
no more than minimal. When compensatory mitigation is required, no work in waters of the 
United States may occur until the district engineer has approved a specific mitigation plan or 
has determined that prior approval of a final mitigation plan is not practicable or not necessary 
to ensure timely completion of the required compensatory mitigation. 
 
FURTHER INFORMATION 
 
1. District engineers have authority to determine if an activity complies with the terms and 
conditions of an NWP. 
2. NWPs do not obviate the need to obtain other federal, state, or local permits, approvals, or 
authorizations required by law. 
3. NWPs do not grant any property rights or exclusive privileges. 
4. NWPs do not authorize any injury to the property or rights of others. 
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5. NWPs do not authorize interference with any existing or proposed Federal project (see 
general condition 31). 
 
DEFINITIONS 
 
Best management practices (BMPs): Policies, practices, procedures, or structures 
implemented to mitigate the adverse environmental effects on surface water quality resulting 
from development. BMPs are categorized as structural or non-structural. 
 
Compensatory mitigation: The restoration (re-establishment or rehabilitation), establishment 
(creation), enhancement, and/or in certain circumstances preservation of aquatic resources for 
the purposes of offsetting unavoidable adverse impacts which remain after all appropriate and 
practicable avoidance and minimization has been achieved. 
 
Currently serviceable: Useable as is or with some maintenance, but not so degraded as to  
essentially require reconstruction. 
 
Direct effects: Effects that are caused by the activity and occur at the same time and place. 
 
Discharge: The term ‘‘discharge’’ means any discharge of dredged or fill material into waters of 
the United States. 
 
Ecological reference: A model used to plan and design an aquatic habitat and riparian area  
restoration, enhancement, or establishment activity under NWP 27. An ecological reference 
may be based on the structure, functions, and dynamics of an aquatic habitat type or a riparian 
area type that currently exists in the region where the proposed NWP 27 activity is located. 
Alternatively, an ecological reference may be based on a conceptual model for the aquatic 
habitat type or riparian area type to be restored, enhanced, or established as a result of the 
proposed NWP 27 activity. An ecological reference takes into account the range of variation of 
the aquatic habitat type or riparian area type in the region. 
 
Enhancement: The manipulation of the physical, chemical, or biological characteristics of an 
aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s). 
Enhancement results in the gain of selected aquatic resource function(s), but may also lead to 
a decline in other aquatic resource function(s). Enhancement does not result in a gain in 
aquatic resource area. 
 
Establishment (creation): The manipulation of the physical, chemical, or biological 
characteristics present to develop an aquatic resource that did not previously exist at an 
upland site. Establishment results in a gain in aquatic resource area. 
 
High Tide Line: The line of intersection of the land with the water’s surface at the maximum 
height reached by a rising tide. The high tide line may be determined, in the absence of actual 
data, by a line of oil or scum along shore objects, a more or less continuous deposit of fine 
shell or debris on the foreshore or berm, other physical markings or characteristics, vegetation 
lines, tidal gages, or other suitable means that delineate the general height reached by a rising 
tide. The line encompasses spring high tides and other high tides that occur with periodic 
frequency but does not include storm surges in which there is a departure from the normal or 
predicted reach of the tide due to the piling up of water against a coast by strong winds such 
as those accompanying a hurricane or other intense storm. 
 
Historic Property: Any prehistoric or historic district, site (including archaeological site),  
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building, structure, or other object included in, or eligible for inclusion in, the National  
Register of Historic Places maintained by the Secretary of the Interior. This term includes  
artifacts, records, and remains that are related to and located within such properties. The term  
includes properties of traditional religious and cultural importance to an Indian tribe or Native  
Hawaiian organization and that meet the National Register criteria (36 CFR part 60). 
 
Independent utility: A test to determine what constitutes a single and complete non-linear 
project in the Corps Regulatory Program. A project is considered to have independent utility if 
it would be constructed absent the construction of other projects in the project area. Portions of 
a multi-phase project that depend upon other phases of the project do not have independent 
utility. Phases of a project that would be constructed even if the other phases were not built 
can be considered as separate single and complete projects with independent utility. 
 
Indirect effects: Effects that are caused by the activity and are later in time or farther removed 
in distance but are still reasonably foreseeable. 
 
Loss of waters of the United States: Waters of the United States that are permanently 
adversely affected by filling, flooding, excavation, or drainage because of the regulated activity. 
The loss of stream bed includes the acres of stream bed that are permanently adversely 
affected by filling or excavation because of the regulated activity. Permanent adverse effects 
include permanent discharges of dredged or fill material that change an aquatic area to dry 
land, increase the bottom elevation of a waterbody, or change the use of a waterbody. The 
acreage of loss of waters of the United States is a threshold measurement of the impact to 
jurisdictional waters or wetlands for determining whether a project may qualify for an NWP; it is 
not a net threshold that is calculated after considering compensatory mitigation that may be 
used to offset losses of aquatic functions and services. Waters of the United States temporarily 
filled, flooded, excavated, or drained, but restored to pre-construction contours and elevations 
after construction, are not included in the measurement of loss of waters of the United States. 
Impacts resulting from activities that do not require Department of the Army authorization, such 
as activities eligible for exemptions under section 404(f) of the Clean Water Act, are not 
considered when calculating the loss of waters of the United States. 
 
Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899. These 
waters are defined at 33 CFR part 329. 
 
Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and flow of 
tidal waters. Non- tidal wetlands contiguous to tidal waters are located landward of the high 
tide line (i.e., spring high tide line). 
 
Open water: For purposes of the NWPs, an open water is any area that in a year with normal 
patterns of precipitation has water flowing or standing above ground to the extent that an 
ordinary high water mark can be determined. Aquatic vegetation within the area of flowing or 
standing water is either non-emergent, sparse, or absent. Vegetated shallows are considered 
to be open waters. Examples of ‘‘open waters’’ include rivers, streams, lakes, and ponds. 
 
Ordinary High Water Mark: The term ordinary high water mark means that line on the shore 
established by the fluctuations of water and indicated by physical characteristics such as a 
clear, natural line impressed on the bank, shelving, changes in the character of soil, 
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate 
means that consider the characteristics of the surrounding areas. 
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Perennial stream: A perennial stream has surface water flowing continuously year-round 
during a typical year. 
 
Practicable: Available and capable of being done after taking into consideration cost, existing 
technology, and logistics in light of overall project purposes. 
 
Pre-construction notification: A request submitted by the project proponent to the Corps for 
confirmation that a particular activity is authorized by nationwide permit. The request may be a 
permit application, letter, or similar document that includes information about the proposed 
work and its anticipated environmental effects. Pre- construction notification may be required 
by the terms and conditions of a nationwide permit, or by regional conditions. A pre-
construction notification may be voluntarily submitted in cases where pre-construction 
notification is not required and the project proponent wants confirmation that the activity is 
authorized by nationwide permit. 
 
Preservation: The removal of a threat to, or preventing the decline of, aquatic resources by an 
action in or near those aquatic resources. This term includes activities commonly associated 
with the protection and maintenance of aquatic resources through the implementation of 
appropriate legal and physical mechanisms. Preservation does not result in a gain of aquatic 
resource area or functions. 
 
Re-establishment: The manipulation of the physical, chemical, or biological characteristics of a 
site with the goal of returning natural/historic functions to a former aquatic resource. Re- 
establishment results in rebuilding a former aquatic resource and results in a gain in aquatic 
resource area and functions. 
 
Rehabilitation: The manipulation of the physical, chemical, or biological characteristics of a site 
with the goal of repairing natural/historic functions to a degraded aquatic resource. 
Rehabilitation results in a gain in aquatic resource function but does not result in a gain in 
aquatic resource area. 
 
Restoration: The manipulation of the physical, chemical, or biological characteristics of a site 
with the goal of returning natural/historic functions to a former or degraded aquatic resource. 
For the purpose of tracking net gains in aquatic resource area, restoration is divided into two 
categories: Re-establishment and rehabilitation. 
 
Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the 
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient 
sections of streams. Such stream sections are recognizable by their hydraulic characteristics. 
The rapid movement of water over a course substrate in riffles results in a rough flow, a 
turbulent surface, and high dissolved oxygen levels in the water. Pools are deeper areas 
associated with riffles. A slower stream velocity, a streaming flow, a smooth surface, and a 
finer substrate characterize pools. 
 
Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine 
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems, through 
which surface and subsurface hydrology connects riverine, lacustrine, estuarine, and marine 
waters with their adjacent wetlands, non-wetland waters, or uplands. Riparian areas provide a 
variety of ecological functions and services and help improve or maintain local water quality. 
(See general condition 23.) 
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Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase 
shellfish production. Shellfish seed consists of immature individual shellfish or individual 
shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable substrate may 
consist of shellfish shells, shell fragments, or other appropriate materials placed into waters for 
shellfish habitat. 
 
Single and complete linear project: A linear project is a project constructed for the purpose of 
getting people, goods, or services from a point of origin to a terminal point, which often 
involves multiple crossings of one or more waterbodies at separate and distant locations. The 
term ‘‘single and complete project’’ is defined as that portion of the total linear project proposed 
or accomplished by one owner/developer or partnership or other association of 
owners/developers that includes all crossings of a single water of the United States (i.e., a 
single waterbody) at a specific location. For linear projects crossing a single or multiple 
waterbodies several times at separate and distant locations, each crossing is considered a 
single and complete project for purposes of NWP authorization. However, individual channels 
in a braided stream or river, or individual arms of a large, irregularly shaped wetland or lake, 
etc., are not separate waterbodies, and crossings of such features cannot be considered 
separately. 
 
Single and complete non-linear project: For non-linear projects, the term ‘‘single and complete 
project’’ is defined at 33 CFR 330.2(i) as the total project proposed or accomplished by one 
owner/developer or partnership or other association of owners/developers. A single and 
complete non-linear project must have independent utility (see definition of ‘‘independent 
utility’’). Single and complete non-linear projects may not be ‘‘piecemealed’’ to avoid the limits 
in an NWP authorization. 
 
Stormwater management: Stormwater management is the mechanism for controlling 
stormwater runoff for the purposes of reducing downstream erosion, water quality degradation, 
and flooding and mitigating the adverse effects of changes in land use on the aquatic 
environment. 
 
Stormwater management facilities: Stormwater management facilities are those facilities, 
including but not limited to, stormwater retention and detention ponds and best management 
practices, which retain water for a period of time to control runoff and/or improve the quality 
(i.e., by reducing the concentration of nutrients, sediments, hazardous substances and other 
pollutants) of stormwater runoff. 
 
Stream bed: The substrate of the stream channel between the ordinary high water marks. The 
substrate may be bedrock or inorganic particles that range in size from clay to boulders. 
Wetlands contiguous to the stream bed, but outside of the ordinary high water marks, are not 
considered part of the stream bed. 
 
Stream channelization: The manipulation of a stream’s course, condition, capacity, or location 
that causes more than minimal interruption of normal stream processes. A channelized 
jurisdictional stream remains a water of the United States. 
 
Structure: An object that is arranged in a definite pattern of organization. Examples of 
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin, weir, 
boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef, permanent 
mooring structure, power transmission line, permanently moored floating vessel, piling, aid to 
navigation, or any other manmade obstacle or obstruction. 
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Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal waters. Tidal 
waters rise and fall in a predictable and measurable rhythm or cycle due to the gravitational 
pulls of the moon and sun. Tidal waters end where the rise and fall of the water surface can no 
longer be practically measured in a predictable rhythm due to masking by other waters, wind, 
or other effects. Tidal wetlands are located channelward of the high tide line. 
 
Tribal lands: Any lands title to which is either: (1) Held in trust by the United States for the 
benefit of any Indian tribe or individual; or (2) held by any Indian tribe or individual subject to 
restrictions by the United States against alienation. 
 
Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent sovereign  
authority, unextinguished aboriginal title, treaty, statute, judicial decisions, executive order or 
agreement, and that give rise to legally enforceable remedies. 
 
Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1) 
Guidelines. They are areas that are permanently inundated and under normal circumstances 
have rooted aquatic vegetation, such as seagrasses in marine and estuarine systems and a 
variety of vascular rooted plants in freshwater systems. 
 
Waterbody: For purposes of the NWPs, a waterbody is a ‘‘water of the United States.’’ If a 
wetland is adjacent to a waterbody determined to be a water of the United States, that 
waterbody and any adjacent wetlands are considered together as a sing e aquatic unit (see 33 
CFR 328.4(c)(2)). 
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REGIONAL CONDITIONS: 
 
The following Regional Conditions have been approved by the Wilmington District for the 
Nationwide Permits (NWPs) published in the January 13, 2021, and December 27, 2021, 
Federal Register (86 FR 2744 and 86 FR 73522) announcing the reissuance of 52 existing 
(NWPs) and five new NWPs, as well as the reissuance of NWP general conditions and 
definitions with some modifications. 
 
A. EXCLUDED WATER AND/OR AREAS 
 
The Corps has identified waters that will be excluded from the use of all NWP’s during certain 
timeframes. These waters are: 

 
1. Anadromous Fish Spawning Areas. Work in waters of the U.S. designated by either the 
North Carolina Division of Marine Fisheries (NCDMF) or the North Carolina Wildlife Resources 
Commission (NCWRC) as anadromous fish spawning areas are prohibited from February 15th 
through June 30th, without prior written approval from the Corps and the appropriate wildlife 
agencies (NCDMF, NCWRC and/or the National Marine Fisheries Service (NMFS)). Work in 
waters of the U.S. designated by NCWRC as primary nursery areas in inland waters are 
prohibited from February 15th through September 30th, without prior written approval from the 
Corps and the appropriate wildlife agencies. Work in waters of the U.S. designated by NCDMF 
as primary nursery areas shall be coordinated with NCDMF prior to being authorized by this 
NWP. Coordination with NCDMF may result in a required construction moratorium during 
periods of significant biological productivity or critical life stages. 
 
2. Trout Waters Moratorium. Work in waters of the U.S. in the designated trout watersheds 
of North Carolina are prohibited from October 15th through April 15th without prior written 
approval from the NCWRC, or from the Eastern Band of Cherokee Indians (EBCI) Fisheries 
and Wildlife Management (FWM) office if the project is located on EBCI trust land. (See 
Section C.3. below for information on the designated trout watersheds). 
 
3. Sturgeon Spawning Areas. No in-water work shall be conducted in waters of the U.S. 
designated by the National Marine Fisheries Service as Atlantic sturgeon critical habitat from 
February 1st through June 30th. No in-water work shall be conducted in waters of the U.S. in 
the Roanoke River designated as Atlantic sturgeon critical habitat from February 1st through 
June 30th, and August 1st through October 31st, without prior written approval from NMFS. 
 
4. Submerged Aquatic Vegetation. Impacts to Submerged Aquatic Vegetation (SAV) are not 
authorized by any NWP, except NWP 48, NWP 55 and NWP 56, unless Essential Fish Habitat 
(EFH) consultation has been completed pursuant to the Magnuson-Stevens Fisheries 
Conservation and Management Act (Magnuson-Stevens Act). Permittees shall submit a PCN 
(See NWP General Condition 32) to the District Engineer prior to commencing the activity if the 
project would affect SAV. The permittee may not begin work until notified by the Corps that the 
requirements of the Magnuson-Stevens Act have been satisfied and that the activity is verified. 

 
B. REGIONAL CONDITIONS APPLICABLE TO ALL NWP’s 

 
1.  Critical Habitat in Western NC. For proposed activities within waters of the U.S. that 
require a Pre-Construction Notification (PCN) and are located in the thirteen counties listed 
below, permittees must provide a copy of the PCN to the U.S. Fish and Wildlife Service 
(USFWS), 160 Zillicoa Street, Asheville, North Carolina 28801 and the Corps Asheville 
Regulatory Field Office. Please see General Condition 18 for specific PCN requirements 
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related to the Endangered Species Act and the below website for information on the location of 
designated critical habitat. 
 
Counties with tributaries that drain to designated critical habitat that require notification to the 
Asheville U.S. Fish and Wildlife Service: Avery, Cherokee, Graham, Haywood, Henderson, 
Jackson, Macon, Mecklenburg, Mitchell, Swain, Transylvania, Union and Yancey.  
 
Website and office addresses for Endangered Species Act Information: 
 
The Wilmington District has developed the following website for permittees which provides 
guidelines on how to review linked websites and maps in order to fulfill NWP General 
Condition 18 (Endangered Species) requirements: 
http://www.saw.usace.army.mil/Missions/RegulatoryPermitProgram/AgencyCoordination/ESA.
aspx.  
 
Permittees who do not have internet access may contact the appropriate U.S. Fish and Wildlife 
Service offices listed below or Corps at (910) 251-4850. 
 
Below is a map of the USFWS Field Office Boundaries: 

 

 
 

Asheville U.S. Fish and Wildlife Service Office counties: All counties west of and 
including Anson, Stanly, Davidson, Forsythe and Stokes Counties. 

           
              U.S. Fish and Wildlife Service 
                                    Asheville Field Office  
                                    160 Zillicoa Street 
                                    Asheville, NC  28801 
                                    Telephone: (828) 258-3939 
                                    

Raleigh U.S. Fish and Wildlife Service Office counties: All counties east of and including 
Richmond, Montgomery, Randolph, Guilford, and Rockingham Counties.                                                                                                                                                                                                                  

 
                                   U.S. Fish and Wildlife Service   
                                   Raleigh Field Office   
                                   Post Office Box 33726  
                                   Raleigh, NC  27636-3726  
             Telephone: (919) 856-4520 

http://www.saw.usace.army.mil/Missions/RegulatoryPermitProgram/AgencyCoordination/ESA.aspx
http://www.saw.usace.army.mil/Missions/RegulatoryPermitProgram/AgencyCoordination/ESA.aspx
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2.  Special Designation Waters. Prior to the use of any NWP that involves a discharge of 
dredged or fill material in any of the following identified waters and/or adjacent wetlands in 
North Carolina, permittees shall submit a PCN to the District Engineer prior to commencing the 
activity (see General Condition 32). The North Carolina waters and wetlands that require 
additional PCN requirements are: 
 
“Primary Nursery Areas” (PNA), including inland PNA, as designated by the North Carolina 
Marine Fisheries Commission and/or the North Carolina Wildlife Resources Commission. The 
definition of and designated PNA waters can be found in the North Carolina State 
Administrative Code at Title 15A, Subchapters 3R and 10C (15A NCAC 03R .0103; 15A NCAC 
10C .0502; and 15A NCAC 10C .0503) and at the following web pages:  
 
• http://reports.oah.state.nc.us/ncac/title%2015a%20-
%20environmental%20quality/chapter%2003%20-
%20marine%20fisheries/subchapter%20r/15a%20ncac%2003r%20.0103.pdf  
 
• http://reports.oah.state.nc.us/ncac/title%2015a%20-
%20environmental%20quality/chapter%2010%20-
%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c
%20.0502.pdf 
 
• http://reports.oah.state.nc.us/ncac/title%2015a%20-
%20environmental%20quality/chapter%2010%20-
%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c
%20.0503.pdf  
   
3.  Trout Waters. Prior to any discharge of dredge or fill material into streams, waterbodies or 
wetlands within the 294 designated trout watersheds of North Carolina, the permittee shall 
submit a PCN (see General Condition 32) to the District Engineer prior to commencing the 
activity. The permittee shall also provide a copy of the PCN to the appropriate NCWRC office, 
or to the EBCI FWM Office (if the project is located on EBCI trust land), to facilitate the 
determination of any potential impacts to designated Trout Waters.  

 
NCWRC and NC Trout Watersheds: 

 
NCWRC 
Contact** 

Counties that are entirely 
within Trout Watersheds* 

Counties that are 
partially within Trout 
Watersheds* 

http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2003%20-%20marine%20fisheries/subchapter%20r/15a%20ncac%2003r%20.0103.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2003%20-%20marine%20fisheries/subchapter%20r/15a%20ncac%2003r%20.0103.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2003%20-%20marine%20fisheries/subchapter%20r/15a%20ncac%2003r%20.0103.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0502.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0502.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0502.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0502.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0503.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0503.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0503.pdf
http://reports.oah.state.nc.us/ncac/title%2015a%20-%20environmental%20quality/chapter%2010%20-%20wildlife%20resources%20and%20water%20safety/subchapter%20c/15a%20ncac%2010c%20.0503.pdf
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Mountain 
Coordinator 
645 Fish 
Hatchery 
Rd., Building 
B 
Marion, NC 
28752 
828-803-
6054 
 
For NCDOT 
Projects: 
 
NCDOT 
Coordinator 
12275 Swift 
Rd. 
Oakboro, 
NC 28129 
704-984-
1070 
 

Alleghany 
Ashe 
Avery 
Graham 
Haywood 
 

Jackson 
Macon  
Swain 
Transylvania 
Watauga 
 

Burke 
Buncombe 
Caldwell 
Cherokee 
Clay 
Henderson 
Madison 

McDowell 
Mitchell 
Polk 
Rutherford 
Surry 
Wilkes 
Yancey 

EBCI 
Contact** 

Counties that are within 
Trout Watersheds*  

 

Office of 
Natural 
Resources  
P.O. Box 1747, 
Cherokee, NC 
28719 
(828) 359-6113 

 

Qualla Boundary and non-
contiguous tracts of trust 
land located in portions of 
Swain, Jackson, Haywood, 
Graham and Cherokee 
Counties. 

 

 
*NOTE: To determine PCN requirements, contact the Corps Asheville Regulatory Field Office 
at (828) 271-7980 or view maps showing trout watersheds in each County at the following 
webpage: http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-
Coordination/Trout/.  
 
**If a project is located on EBCI trust land, submit the PCN in accordance with Regional 
Condition C.16. Contact the Corps Asheville Regulatory Field Office at (828) 271-7980 with 
questions.  
 
4.  Western NC Waters and Corridors. The permittee shall submit a PCN (see General 
Condition 32) to the District Engineer prior to commencing the activity in waters of the U.S. if 
the activity will occur within any of the following identified waters in western North Carolina, 
within 0.5 mile on either side of these waters, or within 0.75 mile of the Little Tennessee River, 
as measured from the top of the bank of the respective water (i.e., river, stream, or creek):  
 
Brasstown Creek 
Burningtown Creek 

http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/Trout/
http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/Trout/
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Cane River 
Caney Fork  
Cartoogechaye Creek 
Chattooga River 
Cheoah River 
Cowee Creek 
Cullasaja River 
Deep Creek  
Ellijay Creek 
French Broad River 
Garden Creek  
Hiwassee River 
Hominy Creek  
Iotla Creek 
Little Tennessee River (within the river or within 0.75 mile on either side of this river) 
Nantahala River 
Nolichucky River  
North Fork French Broad River 
North Toe River 
Nottley River 
Oconaluftee River (portion not located on trust/EBCI land) 
Peachtree Creek 
Shooting Creek 
Snowbird Creek 
South Toe River 
Stecoah Creek 
Swannanoa River 
Sweetwater Creek  
Tuckasegee River (also spelled Tuckaseegee or Tuckaseigee) 
Valley River 
Watauga Creek 
Watauga River 
Wayah Creek 
West Fork French Broad River 
 
To determine PCN requirements, contact the Corps Asheville Regulatory Field Office at (828) 
271-7980 or view maps for all corridors at the following webpage:  
http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-
Coordination/Designated-Special-Waters.aspx . 
 
5.  Limitation of Loss of Stream Bed. NWPs may not be used for activities that may result in 
the loss of more than 0.05 acres of stream bed, except for NWP 32.  
 
6.  Pre-Construction Notification for Loss of Stream Bed Exceeding 0.02 acres. The 
permittee shall submit a PCN to the District Engineer prior to commencing the activity (see 
General Condition 32) prior to the use of any NWP for any activity that results in the loss of 
more than 0.02 acres of stream bed. This applies to NWPs that do not have PCN requirements 
as well as those NWPs that require a PCN.  
 
7.  Mitigation for Loss of Stream Bed. For any NWP that results in a loss of more than 0.02 
acres of stream bed, the permittee shall provide a mitigation proposal to compensate for more 
than minimal individual and cumulative adverse impacts to the aquatic environment, unless the 

http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/Designated-Special-Waters.aspx
http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/Designated-Special-Waters.aspx


Nationwide Permit 16 - Activities, Regional Conditions, General Conditions, and Definitions 
 

27 
 
 

District Engineer determines in writing that either some other form of mitigation would be more 
environmentally appropriate or the adverse effects of the proposed activity are minimal. For 
stream bed losses of 0.02 acres or less that require a PCN, the District Engineer may 
determine, on a case-by-case basis, that compensatory mitigation is required to ensure that 
the activity results in minimal adverse effect on the aquatic environment. 
 
8.  Riprap. For all NWPs that allow for the use of riprap material for bank stabilization, the 
following conditions shall be applied: 
 
a. Filter cloth must be placed underneath the riprap as an additional requirement of its use in 
North Carolina waters. The placement of filter fabric is not required if the riprap will be pushed 
or “keyed” into the bank of the waterbody. A waiver from the specifications in this Regional 
Condition must be requested in writing.  
 
b. Riprap shall be placed only on the stream banks, or, if it is necessary to be placed in the 
stream bed, the finished top elevation of the riprap should not exceed that of the original 
stream bed. 
 
9.  Culvert Placement. For all NWPs that allow for culvert placement, the following conditions 
shall be applied: 
 
a. For all NWPs that involve the construction/installation of culverts, measures shall be 
included in the construction/installation that will promote the safe passage of fish and other 
aquatic organisms  
 
Placement of culverts and other structures in streams shall be below the elevation of the 
streambed by one foot for all culverts with a diameter greater than 48 inches, and 20% of the 
culvert diameter for culverts having a diameter less than or equal to 48 inches. If the culvert 
outlet is submerged within a pool or scour hole and designed to provide for aquatic passage, 
then culvert burial into the streambed is not required. 
 
Culvert burial is not required for structures less than 72 inch diameter/width, where the slope of 
the culvert will be greater than 2.5%, provided that all alternative options for flattening the 
slope have been investigated and aquatic life movement/connectivity has been provided when 
possible (e.g., rock ladders, cross vanes, sills, baffles etc.). Culvert burial is not required when 
bedrock is present in culvert locations.  
 
Installation of culverts in wetlands shall ensure continuity of water movement and be designed 
to adequately accommodate high water or flood conditions. When roadways, causeways, or 
other fill projects are constructed across FEMA-designated floodways or wetlands, openings 
such as culverts or bridges shall be provided to maintain the natural hydrology of the system 
as well as prevent constriction of the floodway that may result in destabilization of streams or 
wetlands. 
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A waiver from the depth specifications in this condition may be requested, in writing, by the 
permittee and issued by the Corp. This waiver request must be specific as to the reasons(s) for 
the request. The waiver will be issued if it can be demonstrated that the proposed design 
would result in less impacts to the aquatic environment. Culverts placed across wetland fills 
purely for the purposes of equalizing surface water do not have to be buried, but the culverts 
must be of adequate size and/or number to ensure unrestricted transmission of water. 
 
b. Bank-full flows (or less) shall be accommodated through maintenance of the existing bank-
full channel cross sectional area. Additional culverts or culvert barrels at such crossings shall 
be allowed only to receive bank-full flows.  

 

 
c. Culverts shall be designed and installed in such a manner that the original stream profiles 
are not altered and allow for aquatic life movement during low flows. The dimension, pattern, 
and profile of the stream above and below a pipe or culvert shall not be modified by widening 
the stream channel or by reducing the depth of the stream in connection with the construction 
activity. The width, height, and gradient of a proposed culvert shall be such as to pass the 
average historical low flow and spring flow without adversely altering flow velocity. If the width 
of the culvert is wider than the stream channel, the culvert shall include multiple boxes/pipes, 
baffles, benches and/or sills to maintain the natural width of the stream channel. If multiple 
culverts/pipes/barrels are used, low flows shall be accommodated in one culvert/pipe and 
additional culverts/pipes shall be installed such that they receive only flows above bankfull.  
 
10. Utility Lines. For all NWPs that allow for the construction and installation of utility lines, the 
following conditions shall be applied: 
 
a. Utility lines consisting of aerial electric power transmission lines crossing navigable waters 
of the U.S. (which are defined at 33 CFR part 329) must comply with the applicable minimum 
clearances specified in 33 CFR 322.5(i). 
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b. The work area authorized by this permit, including temporary and/or permanent fills, will be 
minimized to the greatest extent practicable. Justification for work corridors exceeding forty 
(40) feet in width is required and will be based on pipeline diameter and length, size of 
equipment required to construct the utility line, and other construction information deemed 
necessary to support the request. The permittee is required to provide this information to the 
Corps with the initial PCN package.  
 
c. A plan to restore and re-vegetate wetland areas cleared for construction must be submitted 
with the required PCN. Cleared wetland areas shall be re-vegetated, as appropriate, with 
species of canopy, shrub, and herbaceous species. The permittee shall not use fescue grass 
or any other species identified as invasive or exotic species by the NC Native Plant Society 
(NCNPS): https://ncwildflower.org/invasive-exotic-species-list/. 
 
d. Any permanently maintained corridor along the utility right of way within forested wetlands 
shall be considered a loss of aquatic function. A compensatory mitigation plan will be required 
for all such impacts associated with the requested activity if the activity requires a PCN and the 
cumulative total of permanent conversion of forested wetlands exceeds 0.1 acres, unless the 
District Engineer determines in writing that either some other form of mitigation would be more 
environmentally appropriate or the adverse effects of the proposed activity are minimal. 
 
Where permanently maintained corridor within forested wetlands is 0.1 acres or less, the 
District Engineer may determine, on a case-by-case basis, that compensatory mitigation is 
required to ensure that the activity results in minimal adverse effects on the aquatic 
environment. 
 
e. When directional boring or horizontal directional drilling (HDD) under waters of the U.S., 
including wetlands, permittees shall closely monitor the project for hydraulic fracturing or 
“fracking.” Any discharge from hydraulic fracturing or “fracking” into waters of the U.S., 
including wetlands, shall be reported to the appropriate Corps Regulatory Field Office within 48 
hours. Restoration and/or compensatory mitigation may be required as a result of any 
unintended discharges. 
 
11. Temporary Access Fills. The permittee shall submit a PCN to the District Engineer prior 
to commencing the activity if the activity will involve the discharge of dredged or fill material 
into more than 0.1 acres of wetlands or 0.02 acres of stream channel for the construction of 
temporary access fills and/or temporary road crossings. The PCN must include a restoration 
plan that thoroughly describes how all temporary fills will be removed, how pre-project 
conditions will be restored, and include a timetable for all restoration activities. 
 
12. Federal Navigation Channel Setbacks. Authorized structures and fills located in or 
adjacent to Federally authorized waterways must be constructed in accordance with the latest 
setback criteria established by the Wilmington District Engineer. You may review the setback 
policy at http://www.saw.usace.army.mil/Missions/Navigation/Setbacks.aspx. This general 
permit does not authorize the construction of hardened or permanently fixed structures within 
the Federally Authorized Channel Setback, unless the activity is approved by the Corps. The 
permittee shall submit a PCN (see General Condition 32) to the District Engineer to obtain a 
written verification prior to the construction of any structures or fills within the Federally 
Authorized Channel Setback. 

 
13. Northern Long-eared Bat – Endangered Species Act Compliance. The Wilmington 
District, U.S. Army Corps of Engineers has consulted with the United States Fish and Wildlife 

https://ncwildflower.org/invasive-exotic-species-list/
http://www.saw.usace.army.mil/Missions/Navigation/Setbacks.aspx
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Service (USFWS) in regard to the threatened northern long-eared bat (NLEB) (Myotis 
septentrionalis) and Standard Local Operating Procedures for Endangered Species (SLOPES) 
have been approved by the Corps and the USFWS. This condition concerns effects to the 
NLEB only and does not address effects to other federally listed species and/or federally 
designated critical habitat.  
 
a. Procedures when the Corps is the lead federal* agency for a project:  
 
The permittee must comply with (1) and (2) below when: 
  
• the project is located in the western 41 counties of North Carolina, to include non-federal aid 
North Carolina Department of Transportation (NCDOT) projects, OR;  
 
• the project is located in the 59 eastern counties of North Carolina and is a non-NCDOT 
project. 
 
*Generally, if a project is located on private property or on non-federal land, and the project is 
not being funded by a federal entity, the Corps will be the lead federal agency due to the 
requirement to obtain Department of the Army authorization to impact waters of the U.S. If the 
project is located on federal land, contact the Corps to determine the lead federal agency.  
 
(1) A permittee using an NWP must check to see if their project is located in the range of the 
NLEB by using the following website:  
http://www.fws.gov/midwest/endangered/mammals/nleb/pdf/WNSZone.pdf. If the project is 
within the range of the NLEB, or if the project includes percussive activities (e.g., blasting, pile 
driving, etc.), the permittee is then required to check the appropriate website in the paragraph 
below to discover if their project:  
 
• is located in a 12-digit Hydrologic Unit Code area (“red HUC” - shown as red areas on the 
map), AND/OR;  
 
• involves percussive activities within 0.25 mile of a red HUC.  
 
Red HUC maps - for the western 41 counties in NC (covered by the Asheville Ecological 
Services Field Office), check the project location against the electronic maps found at: 
http://www.fws.gov/asheville/htmls/project_review/NLEB_in_WNC.html. For the eastern 59 
counties in NC (covered by the Raleigh Ecological Services Field Office), check the project 
location against the electronic maps found at: https://www.fws.gov/raleigh/NLEB_RFO.html.  
 
(2) A permittee must submit a PCN to the District Engineer, and receive written verification 
from the District Engineer, prior to commencing the activity, if the activity will involve any of the 
following:  
 
• tree clearing/removal and/or, construction/installation of wind turbines in a red HUC, 
AND/OR; 
 
• bridge removal or maintenance, unless the bridge has been inspected and there is no 
evidence of bat use, (applies anywhere in the range of the NLEB), AND/OR: 
 
• percussive activities in a red HUC, or within 0.25 mile of a red HUC. 
 

http://www.fws.gov/midwest/endangered/mammals/nleb/pdf/WNSZone.pdf
http://www.fws.gov/asheville/htmls/project_review/NLEB_in_WNC.html
https://www.fws.gov/raleigh/NLEB_RFO.html
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The permittee may proceed with the activity without submitting a PCN to either the Corps or 
the USFWS, provided the activity complies with all applicable NWP terms and general and 
regional conditions, if the permittee’s review under A.(1) and A.(2) above shows that the 
project is: 
  
• located outside of a red HUC (and there are no percussive activities), and the activity will 
NOT include bridge removal or maintenance, unless the bridge has been inspected and there 
is no evidence of bat use, OR; 
• located outside of a red HUC and there are percussive activities, but the percussive activities 
will not occur within 0.25-mile of a red HUC boundary, and the activity will NOT include bridge 
removal or maintenance, unless the bridge has been inspected and there is no evidence of bat 
use, OR; 
• located in a red HUC, but the activity will NOT include tree clearing/removal; 
construction/installation of wind turbines; bridge removal or maintenance, unless the bridge 
has been inspected and there is no evidence of bat use, and/or; any percussive activities. 
 
b. Procedures when the USACE is not the lead federal agency: 
 
For projects where another federal agency is the lead federal agency - if that other federal 
agency has completed project-specific ESA Section 7(a)(2) consultation for the NLEB, and has 
(1) determined that the project would not cause prohibited incidental take of the NLEB, and (2) 
completed coordination/consultation that is required by the USFWS (per the directions on the 
respective USFWS office’s website), that project may proceed without PCN to either the 
USACE or the USFWS, provided all General and Regional Permit Conditions are met. 
 
The NLEB SLOPES can be viewed on the USACE website at: 
http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-
Coordination/ESA/. Permittees who do not have internet access may contact the USACE at 
(910) 251- 4633. 

 
14. West Indian Manatee Protection. In order to protect the endangered West Indian 
manatee (Trichechus manatus) the Permittee shall implement the USFWS’ Manatee 
Guidelines, and strictly adhere to all requirements therein. The guidelines can be found at 
https://www.fws.gov/raleigh/pdfs/ManateeGuidelines2017.pdf. 
 
15. ESA Programmatic Biological Opinions. The Wilmington District, USFWS, NCDOT, and 
the FHWA have conducted programmatic Section 7(a)(2) consultation for a number of federally 
listed species and designated critical habitat (DCH), and programmatic consultation 
concerning other federally listed species and/or DCH may occur in the future. The result of 
completed programmatic consultation is a Programmatic Biological Opinion (PBO) issued by 
the USFWS. These PBOs contain mandatory terms and conditions to implement the 
reasonable and prudent measures that are associated with “incidental take” of whichever 
species or critical habitat is covered by a specific PBO. Authorization under NWPs is 
conditional upon the permittee’s compliance with all the mandatory terms and conditions 
associated with incidental take of the applicable PBO (or PBOs), which are incorporated by 
reference in the NWPs. Failure to comply with the terms and conditions associated with 
incidental take of an applicable PBO, where a take of the federally listed species occurs, would 
constitute an unauthorized take by the permittee, and would also constitute permittee non-
compliance with the authorization under the NWPs. If the terms and conditions of a specific 
PBO (or PBOs) apply to a project, the Corps will include this/these requirements in any NWP 
verification that may be issued for a project. For an activity/project that does not require a 
PCN, the terms and conditions of the applicable PBO(s) also apply to that non-notifying 

http://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/ESA/
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activity/project. The USFWS is the appropriate authority to determine compliance with the 
terms and conditions of its PBO and the ESA. All PBOs can be found on our website at: 
https://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-
Coordination/ESA/.  
 
16. Work on Eastern Band of Cherokee Indian Land. 
 
Notifying NWPs  - All PCNs submitted for activities in waters of the U.S. on Eastern Band of 
Cherokee Indians (EBCI) trust land (i.e., Qualla Boundary and non-contiguous tracts of trust 
land located in portions of Swain, Jackson, Haywood, Graham and Cherokee Counties), 
must comply with the requirements of the latest MOU between the Wilmington District and 
the EBCI. 
 
Non-notifying NWPs - Prior to the use of any non-notifying NWP for activities in waters of 
the U.S. on EBCI trust land (i.e., Qualla Boundary and non-contiguous tracts of trust land 
located in portions of Swain, Jackson, Haywood, Graham and Cherokee Counties), all 
prospective permittees must comply with the requirements of the latest MOU between the 
Wilmington District and the EBCI; this includes coordinating the proposed project with the 
EBCI Natural Resources Program and obtaining a Tribal Approval Letter from the Tribe. 
 
The EBCI MOU can be found at the following URL: http://saw-reg.usace.army.mil/FO/Final-
MOU-EBCI-USACE.pdf   
 
17. Sedimentation and Erosion Control Structures and Measures.  
 
All PCNs will identify and describe sedimentation and erosion control structures and 
measures proposed for placement in waters of the U.S. The structures and measures 
should be depicted on maps, surveys or drawings showing location and impacts to 
jurisdictional wetlands and streams. 
 
C. SECTION 401 WATER QUALITY CERTIFICATION (WQC) AND/OR COASTAL ZONE 
MANAGEMENT ACT (CZMA) CONSISTENCY DETERMINATION SUMMARY AND 
APPLICABLE CONDITIONS  
 
The CZMA Consistency Determination and all Water Quality Certifications for the NWPs can 
be found at: https://www.saw.usace.army.mil/Missions/Regulatory-Permit-
Program/Permits/2017-Nationwide-Permits/ 

https://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/ESA/
https://www.saw.usace.army.mil/Missions/Regulatory-Permit-Program/Agency-Coordination/ESA/
http://saw-reg.usace.army.mil/FO/Final-MOU-EBCI-USACE.pdf
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STATE OF NORTH CAROLINA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION OF WATER RESOURCES 

WATER QUALITY GENERAL CERTIFICATION NO. 4248 

GENERAL CERTIFICATION FOR PROJECTS ELIGIBLE FOR US ARMY CORPS OF ENGINEERS 
NATIONWIDE PERMIT NUMBER 16 (RETURN WATER FROM UPLAND CONTAINED DISPOSAL 

AREAS) 

Water Quality General Certification Number 4248 is issued in conformity with the requirements 
of Section 401, Public Laws 92‐500 and 95‐217 of the United States and subject to the North 
Carolina Regulations in 15A NCAC 02H .0500 and 15A NCAC 02B .0200 for the discharge of fill 
material to surface waters and wetland areas as described in 33 CFR 330 Appendix A (B) (16) of 
the US Army Corps of Engineers regulations.  

The State of North Carolina certifies that the specified category of activity will comply with 
water quality requirements and applicable portions of Sections 301, 302, 303, 306 and 307 of 
the Public Laws 92‐500 and 95‐217 if conducted in accordance with the conditions hereinafter 
set forth.   

_______________________________ 

S. Daniel Smith
Director

Effective date: February 25, 2022 

Signed this day: December 18, 2020 

By 
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GENERAL CERTIFICATION COVERAGE:   

Activities that are eligible for US Army Corps of Engineers Nationwide Permit 16 qualify for 
coverage under this General Certification unless they meet one of the thresholds listed 
below.  Activities meeting any one (1) of the thresholds or circumstances listed below are not 
eligible for coverage under this General Certification and require an Individual 401 Water 
Quality Certification from the Division of Water Resources (DWR): 

a) If any of the conditions of this General Certification cannot be met; or 
b) When the return water will be discharged to a waterbody other than the location where 

the dredge spoil came from; or 
c) Any permanent impacts to waters, or to wetlands adjacent to waters, designated as: 

ORW (including SAV), HQW (including PNA), SA, WS-I, WS-II, Trout, or North Carolina or 
National Wild and Scenic River; or 

d) Any permanent impacts to coastal wetlands [15A NCAC 07H .0205], or Unique Wetlands 
(UWL) [15A NCAC 02B .0231]; or 

e) Any impacts to subject water bodies and/or state regulated riparian buffers along 
subject water bodies in the Neuse, Tar-Pamlico, or Catawba River Basins or in the 
Randleman Lake, Jordan Lake or Goose Creek Watersheds (or any other basin or 
watershed with State Regulated Riparian Area Protection Rules [Buffer Rules] in effect 
at the time of application) unless: 

i. The activities are listed as “EXEMPT” or “DEEMED ALLOWABLE” from these rules; 
or 

ii. A Buffer Authorization Certificate is issued by the NC Division of Coastal 
Management (DCM); or 

iii. A Buffer Authorization Certificate, Certificate with Exception, or Minor Variance 
is issued by a delegated or designated local government implementing a state 
riparian buffer program pursuant to 143-215.23. 

In accordance with 15A NCAC 02H .0503(f), the Director of the North Carolina Division of Water 
Resources may require submission of a formal application for Individual Certification for any 
project if it is deemed in the public’s best interest or determined that the project is likely to 
have a significant adverse effect upon water quality, including state or federally listed 
endangered or threatened aquatic species, or will degrade the waters so that existing uses of 
the waters or downstream waters are precluded. 

This General Certification does not relieve the permittee of the responsibility to obtain all other 
required Federal, State, or Local approvals before proceeding with the project, including those 
required by, but not limited to, Sediment and Erosion Control, Non-Discharge, Water Supply 
Watershed, and Trout Buffer regulations.  

This General Certification neither grants nor affirms any property right, license, or privilege in 
any waters, or any right of use in any waters.  This General Certification does not authorize any 
person to interfere with the riparian rights, littoral rights, or water use rights of any other 
person and does not create any prescriptive right or any right of priority regarding any usage of 
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water.  This General Certification shall not be interposed as a defense in any action respecting 
the determination of riparian or littoral rights or other rights to water use.  No consumptive 
user is deemed by virtue of this General Certification to possess any prescriptive or other right 
of priority with respect to any other consumptive user regardless of the quantity of the 
withdrawal or the date on which the withdrawal was initiated or expanded.  

Upon the presentation of proper credentials, DWR may inspect the property. 

This General Certification shall expire on the same day as the expiration date of the 
corresponding Nationwide Permit.  The conditions in effect on the date of issuance of 
Certification for a specific project shall remain in effect for the life of the project, regardless of 
the expiration date of this General Certification. This General Certification is rescinded when 
the US Army Corps of Engineers reauthorizes the corresponding Nationwide Permit or when 
deemed appropriate by the Director of the Division of Water Resources. 

Non-compliance with or violation of the conditions herein set forth by a specific project may 
result in revocation of this General Certification for the project and may also result in criminal 
and/or civil penalties. 

 

I. ACTIVITY SPECIFIC CONDITIONS: 

1. The discharge of waste [as defined in G.S. 143-213(9)] is not authorized under this 
Certification. 

Citation:  15A NCAC 02B .0211(2) and (12)  
Justification: In order to protect against impairment of water quality standards and best 
usage of receiving and downstream waters, water quality based management practices 
must be employed to protect against direct or indirect discharge of waste or other sources of 
water pollution. Surface water quality standards require that conditions of waters be 
suitable for all best uses provided for in state rule (including, at minimum: aquatic life 
propagation, survival, and maintenance of biological integrity, wildlife, secondary contact 
recreation, agriculture) and that activities must not cause water pollution that precludes any 
best use on a short-term or long-term basis. 

2. The discharge shall not contain levels of pollutant(s) that cause or contribute to a violation of 
state surface water quality standards, wetland standards, or groundwater standards. 

Citation:  15A NCAC 02B .0200 and 15A NCAC 02L .0200 
Justification: In order to protect against impairment of water quality standards and best 
usage of receiving and downstream waters, water quality based management practices 
must be employed to protect against direct or indirect discharge of waste or other sources of 
water pollution. Water quality standards require that conditions of waters be suitable for all 
best uses provided for in state rule and that activities must not cause water pollution that 
precludes any best use on a short-term or long-term basis. 
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3. The terminal end of the pipeline from the dredge into the retention area shall be positioned 
at a maximum distance from spillways to allow adequate settling of suspended solids and a 
sufficient distance from any part of the dike so as to preclude dike erosion by the pipeline 
discharge.  Effluent shall be released waterward of emergent marsh or tidal flats when 
located within these systems. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

4. The effluent water from the dredge spoil shall not be released into open shellfish waters 
unless Shellfish Sanitation and the DWR Washington (252-946-6481) or Wilmington (910-796-
7215) Regional Office, as applicable, are notified and provide approval prior to the release. 

Citation:  15A NCAC 02B .0221; 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife; secondary contact recreation; 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

5. A water control structure shall be installed at the intake end of the effluent leading from the 
retention area in order to insure maximum settling of suspended solids and control of 
discharge volumes. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

6. The flow from any diked retention area shall be contained by pipe, metal or wooden trough, 
or similar device to a point waterward of any emergent vegetation along the shoreline unless 
it can be clearly shown by the permittee that a different design will result in less 
environmental impact. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 
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7. Sufficient freeboard shall be maintained within the diked disposal area during the dredging 
operation to assure the integrity of the dike structure and the containment of the dredged 
material.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

8. Hydraulic dredging in piedmont and mountain lakes (as well as some locations in the coastal 
plain when specified by DWR) which utilize an upland diked disposal basin with a return pipe 
for the return water shall utilize the "two basin" design. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

9. The appropriate turbidity water quality standard shall not be exceeded or be above natural 
background conditions as stipulated in 15A NCAC 02B .0211(21) or 02B .0220(19). 

Citation:   15A NCAC 02H .0507(c); 15A NCAC 02B .0200 
Justification: Water quality standards require that conditions of waters be suitable for all 
best uses provided for in state rule and that activities must not cause water pollution that 
precludes any best use on a short-term or long-term basis. 

10. Disposal area dikes shall be stabilized with vegetative cover within one (1) day after 
construction to minimize erosion.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife: secondary contact recreation: 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 
 

II.  GENERAL CONDITIONS: 

1. The permittee shall report to the DWR Regional Office any noncompliance with, and/or any 
violation of, stream or wetland standards [15A NCAC 02B .0200], including but not limited to 
sediment impacts to streams or wetlands.  Information shall be provided orally within 24 
hours (or the next business day if a weekend or holiday) from the time the permittee became 
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aware of the non-compliance circumstances. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Timely reporting of non-compliance is important in identifying and minimizing 
detrimental impacts to water quality and avoiding impacts due to water pollution that 
precludes any best use on a short-term or long-term basis. 

2. No waste, spoil, solids, or fill of any kind shall occur in wetlands or waters beyond the 
footprint of the impacts (including temporary impacts); or beyond the thresholds 
established for use of this General Certification and Nationwide Permit. 

Citation:  15A NCAC 02H .0506; 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule (including, at minimum: aquatic life propagation, 
survival, and maintenance of biological integrity; wildlife; secondary contact recreation; 
agriculture); and that activities must not cause water pollution that precludes any best use 
on a short-term or long-term basis. 

3. All activities shall be in compliance with any applicable State Regulated Riparian Buffer 
Rules in Chapter 2B of Title 15A in the North Carolina Administrative Code. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: The referenced Riparian Buffer rules were adopted to address water quality 
impairments and further protect existing uses.  

4. When applicable, all construction activities shall be performed and maintained in full 
compliance with G.S. Chapter 113A Article 4 (Sediment and Pollution Control Act of 1973). 
Regardless of applicability of the Sediment and Pollution Control Act, all projects shall 
incorporate appropriate Best Management Practices for the control of sediment and 
erosion so that no violations of state water quality standards, statutes, or rules occur.  

Design, installation, operation, and maintenance of all sediment and erosion control 
measures shall be equal to or exceed the requirements specified in the most recent version 
of the North Carolina Sediment and Erosion Control Manual, or for linear transportation 
projects, the North Caroline Department of Transportation Sediment and Erosion Control 
Manual.  

All devices shall be maintained on all construction sites, borrow sites, and waste pile (spoil) 
sites, including contractor-owned or leased borrow pits associated with the project. 
Sufficient materials required for stabilization and/or repair of erosion control measures and 
stormwater routing and treatment shall be on site at all times. 

For borrow pit sites, the erosion and sediment control measures shall be designed, 
installed, operated, and maintained in accordance with the most recent version of the 
North Carolina Surface Mining Manual.  Reclamation measures and implementation shall 
comply with the reclamation in accordance with the requirements of the Sedimentation 
Pollution Control Act and the Mining Act of 1971. 
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If the project occurs in waters or watersheds classified as Primary Nursery Areas (PNAs), SA, 
WS-I, WS-II, High Quality Waters (HQW), or Outstanding Resource Waters (ORW), then the 
sedimentation and erosion control designs shall comply with the requirements set forth in 
15A NCAC 04B .0124, Design Standards in Sensitive Watersheds.   

Citation:  15A NCAC 02H .0506(b)(2); 15A NCAC 02H .0507(c); 15A NCAC02B .0200; 15A 
NCAC 02B .0231 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses; and (12) turbidity in the receiving water shall not exceed 50 
Nephelometric Turbidity Units (NTU) in streams not designated as trout waters and 10 NTU 
in streams, lakes, or reservoirs designated as trout waters; for lakes and reservoirs not 
designated as trout waters, the turbidity shall not exceed 25 NTU; if turbidity exceeds these 
levels due to natural background conditions, the existing turbidity level shall not be 
increased.  As cited in Wetland Standards: (1) Liquids, fill or other solids, or dissolved gases 
shall not be present in amounts that may cause adverse impacts on existing wetland uses; 
and (3) Materials producing color or odor shall not be present in amounts that may cause 
adverse impacts on existing wetland uses. 

5. Sediment and erosion control measures shall not be installed in wetland or waters except 
within the footprint of temporary or permanent impacts otherwise authorized by this 
Certification. If placed within authorized impact areas, then placement of such measures 
shall not be conducted in a manner that results in dis-equilibrium of any wetlands, 
streambeds, or streambanks.  Any silt fence installed within wetlands shall be removed 
from wetlands and the natural grade restored within two (2) months of the date that 
DEMLR or locally delegated program has released the specific area within the project to 
ensure wetland standards are maintained upon completion of the project.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC02B .0200; 15A NCAC 
02B .0231 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses; and (12) turbidity in the receiving water shall not exceed 50 
Nephelometric Turbidity Units (NTU) in streams not designated as trout waters and 10 NTU 
in streams, lakes, or reservoirs designated as trout waters; for lakes and reservoirs not 
designated as trout waters, the turbidity shall not exceed 25 NTU; if turbidity exceeds these 
levels due to natural background conditions, the existing turbidity level shall not be 
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increased.  As cited in Wetland Standards: (1) Liquids, fill or other solids, or dissolved gases 
shall not be present in amounts that may cause adverse impacts on existing wetland uses; 
and (3) Materials producing color or odor shall not be present in amounts that may cause 
adverse impacts on existing wetland uses. 

6. Erosion control matting that incorporates plastic mesh and/or plastic twine shall not be 
used along streambanks or within wetlands.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: A project that affects waters shall not be permitted unless the existing uses 
(including aquatic life propagation and biological integrity), and the water quality to protect 
such uses, are protected.  Protections are necessary to ensure any remaining surface waters 
or wetlands, and any surface waters or wetlands downstream, continue to support existing 
uses during and after project completion. The Division must evaluate if the activity has 
avoided and minimized impacts to waters, would cause or contribute to a violation of 
standards, or would result in secondary or cumulative impacts. 

7. If the project is covered by NPDES Construction Stormwater Permit Number NCG010000 or 
NPDES Construction Stormwater Permit Number NCG250000, full compliance with permit 
conditions including the erosion & sedimentation control plan, inspections and 
maintenance, self-monitoring, record keeping and reporting requirements is required.   

The North Carolina Department of Transportation (NCDOT) shall be required to be in full 
compliance with the conditions related to construction activities within the most recent 
version of their Individual NPDES Stormwater Permit Number NCS000250.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0200; 15A NCAC 
02B .0231 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses; and (12) turbidity in the receiving water shall not exceed 50 
Nephelometric Turbidity Units (NTU) in streams not designated as trout waters and 10 NTU 
in streams, lakes, or reservoirs designated as trout waters; for lakes and reservoirs not 
designated as trout waters, the turbidity shall not exceed 25 NTU; if turbidity exceeds these 
levels due to natural background conditions, the existing turbidity level shall not be 
increased.  As cited in Wetland Standards: (1) Liquids, fill or other solids, or dissolved gases 
shall not be present in amounts that may cause adverse impacts on existing wetland uses; 
and (3) Materials producing color or odor shall not be present in amounts that may cause 
adverse impacts on existing wetland uses. 

8. All work in or adjacent to streams shall be conducted so that the flowing stream does not 
come in contact with the disturbed area.  Approved best management practices from the 
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most current version of the NC Sediment and Erosion Control Manual, or the NC 
Department of Transportation Construction and Maintenance Activities Manual, such as 
sandbags, rock berms, cofferdams, and other diversion structures shall be used to minimize 
excavation in flowing water.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0200 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis.  As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses; and (12) turbidity in the receiving water shall not exceed 50 
Nephelometric Turbidity Units (NTU) in streams not designated as trout waters and 10 NTU 
in streams, lakes, or reservoirs designated as trout waters; for lakes and reservoirs not 
designated as trout waters, the turbidity shall not exceed 25 NTU; if turbidity exceeds these 
levels due to natural background conditions, the existing turbidity level shall not be 
increased. 

9. If activities must occur during periods of high biological activity (e.g. sea turtle nesting, fish 
spawning, or bird nesting), then biological monitoring may be required at the request of 
other state or federal agencies and coordinated with these activities.   

All moratoriums on construction activities established by the NC Wildlife Resources 
Commission (WRC), US Fish and Wildlife Service (USFWS), NC Division of Marine Fisheries 
(DMF), or National Marine Fisheries Service (NMFS) shall be implemented.  Exceptions to 
this condition require written approval by the resource agency responsible for the given 
moratorium.   

Work within a designated trout watershed of North Carolina (as identified by the 
Wilmington District of the US Army Corps of Engineers), or identified state or federal 
endangered or threatened species habitat, shall be coordinated with the appropriate WRC, 
USFWS, NMFS, and/or DMF personnel.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 04B .0125 
Justification: In order to protect against impairment of water quality standards and best 
usage of receiving and downstream waters, water quality based management practices 
must be employed to protect against direct or indirect discharge of waste or other sources of 
water pollution. Surface water quality standards require that conditions of waters be 
suitable for all best uses provided for in state rule (including, at minimum: aquatic life 
propagation, survival, and maintenance of biological integrity, wildlife, secondary contact 
recreation, agriculture), and that activities must not cause water pollution that precludes 
any best use on a short-term or long-term basis. 
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10. In-stream structures installed to mimic natural channel geomorphology such as cross-vanes, 
sills, step-pool structures, etc. shall be designed and installed in such a manner that allow 
for continued aquatic life movement.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification:  Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis.  Ensuring that in-stream 
structures are installed properly will ensure that surface water quality standards are met 
and conditions of waters are suitable for all best uses. 

11. Culverts shall be designed and installed in such a manner that the original stream profiles 
are not altered and allow for aquatic life movement during low flows.  The dimension, 
pattern, and profile of the stream above and below a pipe or culvert shall not be modified 
by widening the stream channel or by reducing the depth of the stream in connection with 
the construction activity.  The width, height, and gradient of a proposed culvert shall be 
such as to pass the average historical low flow and spring flow without adversely altering 
flow velocity. If the width of the culvert is wider than the stream channel, the culvert shall 
include multiple boxes/pipes, baffles, benches and/or sills to maintain the natural width of 
the stream channel.  If multiple culverts/pipes/barrels are used, low flows shall be 
accommodated in one culvert/pipe and additional culverts/pipes shall be installed such that 
they receive only flows above bankfull.   

Placement of culverts and other structures in streams shall be below the elevation of the 
streambed by one foot for all culverts with a diameter greater than 48 inches, and 20% of 
the culvert diameter for culverts having a diameter less than or equal to 48 inches, to allow 
low flow passage of water and aquatic life.  If the culvert outlet is submerged within a pool 
or scour hole and designed to provide for aquatic passage, then culvert burial into the 
streambed is not required. 

For structures less than 72” in diameter/width, and topographic constraints indicate culvert 
slopes of greater than 2.5% culvert burial is not required, provided that all alternative 
options for flattening the slope have been investigated and aquatic life 
movement/connectivity has been provided when possible (e.g. rock ladders, cross-vanes, 
sills, baffles etc.).  Notification, including supporting documentation to include a location 
map of the culvert, culvert profile drawings, and slope calculations, shall be provided to 
DWR 30 calendar days prior to the installation of the culvert. 

When bedrock is present in culvert locations, culvert burial is not required, provided that 
there is sufficient documentation of the presence of bedrock.  Notification, including 
supporting documentation such as a location map of the culvert, geotechnical reports, 
photographs, etc. shall be provided to DWR a minimum of 30 calendar days prior to the 
installation of the culvert.  If bedrock is discovered during construction, then DWR shall be 
notified by phone or email within 24 hours of discovery.   
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Installation of culverts in wetlands shall ensure continuity of water movement and be 
designed to adequately accommodate high water or flood conditions.  When roadways, 
causeways, or other fill projects are constructed across FEMA-designated floodways or 
wetlands, openings such as culverts or bridges shall be provided to maintain the natural 
hydrology of the system as well as prevent constriction of the floodway that may result in 
destabilization of streams or wetlands. 

The establishment of native woody vegetation and other soft stream bank stabilization 
techniques shall be used where practicable instead of rip-rap or other bank hardening 
methods.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification:  Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis.  Ensuring that in-stream 
structures are installed properly will ensure that surface water quality standards are met 
and conditions of waters are suitable for all best uses. 

12. Bridge deck drains shall not discharge directly into the stream.  Stormwater shall be 
directed across the bridge and pre-treated through site-appropriate means to the maximum 
extent practicable (e.g. grassed swales, pre-formed scour holes, vegetated buffers, etc.) 
before entering the stream.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification:  Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis.  Ensuring that in-stream 
structures are installed properly will ensure that surface water quality standards are met 
and conditions of waters are suitable for all best uses. 

13. Application of fertilizer to establish planted/seeded vegetation within disturbed riparian 
areas and/or wetlands shall be conducted at agronomic rates and shall comply with all 
other Federal, State and Local regulations.  Fertilizer application shall be accomplished in a 
manner that minimizes the risk of contact between the fertilizer and surface waters.  

Citation:   15A 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0231 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses. 
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14. If concrete is used during construction, then all necessary measures shall be taken to 
prevent direct contact between uncured or curing concrete and waters of the state.  Water 
that inadvertently contacts uncured concrete shall not be discharged to waters of the state.  

Citation:  15A 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0200 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses. 

15. All proposed and approved temporary fill and culverts shall be removed and the impacted 
area shall be returned to natural conditions within 60 calendar days after the temporary 
impact is no longer necessary.  The impacted areas shall be restored to original grade, 
including each stream’s original cross-sectional dimensions, planform pattern, and 
longitudinal bed profile.  All temporarily impacted sites shall be restored and stabilized with 
native vegetation.   

Citation:  15A NCAC 02H.0506(b); 15A NCAC 02H .0507(c)   
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Protections are necessary to 
ensure any remaining surface waters or wetlands, and any surface waters or wetlands 
downstream, continue to support existing uses after project completion.   

16. All proposed and approved temporary pipes/culverts/rip-rap pads etc. in streams shall be 
installed as outlined in the most recent edition of the North Carolina Sediment and Erosion 
Control Planning and Design Manual or the North Carolina Surface Mining Manual or the 
North Carolina Department of Transportation Best Management Practices for Construction 
and Maintenance Activities so as not to restrict stream flow or cause dis-equilibrium during 
use of this General Certification.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis.  Ensuring that in-stream 
structures are installed properly will ensure that surface water quality standards are met 
and conditions of waters are suitable for all best uses. 

17. Any rip-rap required for proper culvert placement, stream stabilization, or restoration of 
temporarily disturbed areas shall be restricted to the area directly impacted by the 
approved construction activity.  All rip-rap shall be placed such that the original streambed 
elevation and streambank contours are restored and maintained and shall consist of clean 
rock or masonry material free of debris or toxic pollutants.  Placement of rip-rap or other 
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approved materials shall not result in de-stabilization of the stream bed or banks upstream 
or downstream of the area or be installed in a manner that precludes aquatic life passage. 

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis. The Division must evaluate if 
the activity has avoided and minimized impacts to waters, would cause or contribute to a 
violation of standards, or would result in secondary or cumulative impacts. 

18. Any rip-rap used for stream or shoreline stabilization shall be of a size and density to 
prevent movement by wave, current action, or stream flows, and shall consist of clean rock 
or masonry material free of debris or toxic pollutants.  Rip-rap shall not be installed in the 
streambed except in specific areas required for velocity control and to ensure structural 
integrity of bank stabilization measures.   

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0201 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis. The Division must evaluate if 
the activity has avoided and minimized impacts to waters, would cause or contribute to a 
violation of standards, or would result in secondary or cumulative impacts. 

19. Rip-rap groins proposed in accordance with 15A NCAC 07H .1401 (NC Division of Coastal 
Management General Permit for construction of Wooden and Rip-rap Groins in Estuarine 
and Public Trust Waters) shall meet all the specific conditions for design and construction 
specified in 15A NCAC 07H .1405.  

Citation:  15A NCAC 02H .0507(c); 15A NCAC 07H .1400 et seq. 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis. The Division must evaluate if 
the activity has avoided and minimized impacts to waters, would cause or contribute to a 
violation of standards, or would result in secondary or cumulative impacts. 

20. All mechanized equipment operated near surface waters shall be inspected and maintained 
regularly to prevent contamination of surface waters from fuels, lubricants, hydraulic fluids, 
or other toxic materials.  Construction shall be staged in order to minimize the exposure of 
equipment to surface waters to the maximum extent practicable.  Fueling, lubrication, and 
general equipment maintenance shall be performed in a manner to prevent, to the 
maximum extent practicable, contamination of surface waters by fuels and oils.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0200 
Justification: A project that affects waters shall not be permitted unless the existing uses, 
and the water quality to protect such uses, are protected.  Activities must not cause water 
pollution that precludes any best use on a short-term or long-term basis. As cited in Stream 
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Standards: (2) Oils, deleterious substances, or colored or other wastes: only such amounts as 
shall not render the waters injurious to public health, secondary recreation, or to aquatic life 
and wildlife, or adversely affect the palatability of fish, aesthetic quality, or impair the 
waters for any designated uses. 

21. Heavy equipment working in wetlands shall be placed on mats or other measures shall be 
taken to minimize soil disturbance and compaction.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c); 15A NCAC 02B .0231 
Justification: Wetland standards require maintenance or enhancement of existing uses of 
wetlands such that hydrologic conditions necessary to support natural biological and 
physical characteristics are protected; populations of wetland flora and fauna are 
maintained to protect biological integrity of the wetland; and materials or substances are 
not present in amounts that may cause adverse impact on existing wetland uses. 

22. In accordance with 143-215.85(b), the permittee shall report any petroleum spill of 25 
gallons or more; any spill regardless of amount that causes a sheen on surface waters; any 
petroleum spill regardless of amount occurring within 100 feet of surface waters; and any 
petroleum spill less than 25 gallons that cannot be cleaned up within 24 hours.  

Citation:  15A NCAC 02H .0507(c); N.C.G.S 143-215.85(b) 
Justification: Person(s) owning or having control over oil or other substances upon notice of 
discharge must immediately notify the Department, or any of its agents or employees, of the 
nature, location, and time of the discharge and of the measures which are being taken or 
are proposed to be taken to contain and remove the discharge. This action is required in 
order to contain or divert the substances to prevent entry into the surface waters. Surface 
water quality standards require that conditions of waters be suitable for all best uses 
provided for in state rule (including, at minimum: aquatic life propagation, survival, and 
maintenance of biological integrity; wildlife; secondary contact recreation; agriculture); and 
that activities must not cause water pollution that precludes any best use on a short-term or 
long-term basis. 

23. The permittee and their authorized agents shall conduct all activities in a manner consistent 
with State water quality standards (including any requirements resulting from compliance 
with §303(d) of the Clean Water Act), and any other appropriate requirements of State and 
Federal Law.  

Citation:  15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Surface water quality standards require that conditions of waters be suitable 
for all best uses provided for in state rule, and that activities must not cause water pollution 
that precludes any best use on a short-term or long-term basis. The Division must evaluate if 
the activity has avoided and minimized impacts to waters, would cause or contribute to a 
violation of standards, or would result in secondary or cumulative impacts.  

24. The permittee shall require its contractors and/or agents to comply with the terms and 
conditions of this permit in the construction and maintenance of this project, and shall 
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provide each of its contractors and/or agents associated with the construction or 
maintenance of this project with a copy of this General Certification.  A copy of this General 
Certification shall be available at the project site during the construction and maintenance 
of this project.   

Citation: 15A NCAC 02H .0506(b); 15A NCAC 02H .0507(c) 
Justification: Those actually performing the work should be aware of the requirements of 
this 401 Water Quality General Certification to minimize water quality impacts. 

 
 
History Note:  Water Quality Certification (WQC) Number 4248 issued December 18, 2020 
replaces WQC 4137 issued December 1, 2017 for activities eligible for USACE NWP16; WQC 4090 
issued March 3, 2017; WQC 3888 issued March 19, 2012; WQC 3700 issued November 1, 2007; 
WQC 3629 issued March 19, 2007; WQC 3363 issued March 18, 2002; WQC 3105 issued 
February 11, 1997; WQC 2668 issued January 21, 1992; and WQC 1273 issued November 10, 
1978. 
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