
 

 

 

MINUTES – BEECH MOUNTAIN BOARD OF ADUSTMENT 

May 2, 2017 Page 1 of 10 

 

MINUTES 

BEECH MOUNTAIN BOARD OF ADJUSTMENT 

May 2, 2017 

 

Call to Order – Chairman Bill Hagna called the meeting of the Beech Mountain 

Board of Adjustment to order at 6:00 p.m., Tuesday, May 2, 2017 in the Town Hall 

Council Chambers, located at 403 Beech Mountain Parkway Beech Mountain, NC 

28604.  Other Board of Adjustment Members present were Fred France, Ron 

Nichols, and Bernie Knepka, and Board of Adjustment Alternate Therese Barry.  

Town Attorney Stacy C. Eggers, IV was present.  Staff members present were Town 

Manager Tim Holloman, Town Clerk Jennifer Broderick, and Town Planner James 

Scott.  Kevin Mullins, homeowner of 136 / 141 Skiloft Road, was present. 

 

I. Adoption of Agenda – Mr. Nichols motioned to adopt the agenda.  Mr. 

France seconded the motion.  The vote was called and the motion carried 

unanimously.   

 

II. Approval of Minutes from October 4, 2016 – Chairman Hagna stated that 

there was a condition that these lots had to be legally combined.  Town 

Planner James Scott stated that to his knowledge the lots have been 

combined.  Mr. Nichols stated that the garage was essentially complete and 

ending up on the primary lot.  Chairman Hagna stated that the condition was 

that the three lots be combined into one so that the accessory unit was on the 

primary one.  Chairman Hagna called for a motion to approve the minutes.  

Mr. Nichols motioned to approve the minutes.  Mr. Knepka seconded the 

motion.  The vote was called by Chairman Hagna.  The motion carried 

unanimously.    

 

III.  Request of Variance to Fence Height Limitations for 136 / 141 Skiloft 

Road – Chairman Hagna stated that the next item on the agenda was a 

request for variance from Kevin Mullins for 136 and 141 Skiloft Road.  

Chairman Hagna stated this is the quasi-judicial portion of the meeting.  

Chairman Hagna stated that a quasi-judicial proceeding, much like a court 

proceeding, is one in which one's individual's rights are being determined.  

Only persons who can demonstrate that they will be affected by the outcome 

of the decision are allowed to participate as parties in the proceeding.  

Testimony will be limited to only those issues concerning whether the 

variance application should be granted under the Zoning Ordinance.  All 

persons who speak and participate, including any witnesses that will be 

called, will be placed under oath.   The Board will ask Staff for an overview of 

the application.  Then, the Applicant will present evidence in support of the 

request.  After each party presents evidence, they will be subject to cross 

examination by other parties to the case.  Also, the Board may ask questions 

of each party or witness.  After the parties to the case have presented their 
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evidence, the Board may also recognize the testimony of others present at the 

hearing (not parties), who will likewise be subject to cross examination by the 

parties and questioning by the Board.  Finally, the parties will be given the 

opportunity rebut any testimony and offer their closing arguments.  After all 

of the evidence is presented, the Board will discuss the evidence in the 

context of the ordinance standards, make findings of fact, draw conclusions, 

then make a decision.   

 

Chairman Hagna stated ladies and gentlemen, a quasi-judicial proceeding is 

being held today on an application by Kevin Mullins for a variance of Section 

154.139 of the Town of Beech Mountain Code of Ordinances.  

 

Are there any board members who feel that they cannot sit as an impartial 

decision-maker in today’s proceeding?  No board member responded in the 

affirmative.  

 

Are there any board members who have received any information concerning 

this application beyond the information which is a public record? If so, please 

indicate what information you have received so that it can become part of the 

record for today.  No board member responded in the affirmative. 

 

The Board acknowledges the Applicant, Kevin Mullins as party to the 

proceeding.  All parties to the proceeding and town staff that will be 

presenting evidence in this matter should now come forward to be sworn.  

Each witness should give your name and address to the clerk.  The Applicant, 

Kevin Mullins, of 136 Skiloft Road Beech Mountain North Carolina and 141 

Skiloft Road Beech Mountain North Carolina, and town staff James Scott, of 

828 Deck Hill Road Boone North Carolina, came forward to be sworn in.  

Chairman Hagna swore in the parties to the proceeding stating do you swear 

that the evidence that you are about to give will be the truth, the whole 

truth, and nothing but the truth.  The Applicant, Kevin Mullins, and town 

staff, James Scott, stated I do.  

     

Chairman Hagna opened the public hearing pertaining to the case by asking 

Mr. Scott to provide an overview of the matter followed by any evidence he 

had to offer regarding the application.  Mr. Scott stated that this case is 

about a fence that was erected at 136 and 141 Skiloft Road.  Mr. Scott stated 

that the prepared meeting information had a packet with pictures in it.  The 

fence is shown on the front page of the packet.  It is at the end of a cul-de-sac.  

Skiloft Road is up the hill with Ski Beech right beside it.  It is a very unique 

area up there.  It has very high altitude, very steep slopes, very rocky soil, 

very small lots, lots of rental properties, which leads to crowding, and the Ski 

Resort adjacent to it that blows snow.  All of these factors tend to make 

Skiloft Road different than all the other areas in town.  The picture is of a 
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privacy fence.  Mr. Mullins owns both 136 and 141 Skiloft Road.  The fence is 

approximately 7’ (feet) tall on one side but as it follows the terrain that slopes 

down it is approximately 10’ (feet) tall on the other side.  The Towns’ 

ordinance, section 154.139(e), states that with the exception of chain link 

fencing, no fence may exceed 6’ (feet) in height.  If located in the street yard, 

which is the portion of the property in front of the property between the yard 

and the road, the maximum height is 5’ (feet).  As you can see Mr. Mullins 

fence does exceed the height that is allowed by the Ordinance.  Mr. Mullins 

has submitted a lot of documentation to back up his reasoning to why a 

variance for a higher fence may be appropriate in this case.  The Board will 

have to make an affirmative finding of fact regarding four separate criteria 

that are statutory from the state to grant a variance.  Mr. Mullins has 

addressed each one of those four items with a paragraph stating why he feels 

his situation is different enough that the rules we apply equally all over the 

mountain may need to be varied in this particular instance. 

 

Attorney Eggers stated that it is going to be appropriate for Mr. Mullins to 

ask questions first.  Attorney Eggers asked if Mr. Mullins had any questions.  

Hearing none Chairman Hagna asked if the Board had any questions.   

 

Chairman Hagna stated that the Applicant, Mr. Mullins, may now present 

the evidence in support of the application.  Mr. Mullins stated that the house 

on the left in the very first picture was not fit to live in and fairly rough.  It 

had to be torn apart.  As the season went on the fence was put in last as they 

started making snow.  The builders went on to warmer areas to work.  What 

we noticed during this winter was that there was an immense reduction of 

the snow in the switchback due to the snow which is a problem in each of the 

switchbacks.  You can end up with 2 plus feet of snow at times in these areas.  

Riley Hatch (Public Works Director) and his crew did not have to plow the 

road as much.  Mr. Mullins stated that he did not have to plow his road as 

much after Public Works came through.  There is no place to put the snow.  

On the left hand side Mr. Mullins stated that he is requesting permission 

from the Board to cut the fence off at 6’ (feet) and 8’ (feet) on the other side.  

If this is not acceptable then while Robby is working on the wall he could 

backfill this location to make it road level all the way across.     

 

Chairman Hagna asked if the Board had any questions.  Mr. France asked if 

the variance was granted what if any advantage was there to back filling in.  

Was there a positive or negative to that.  Mr. Mullins stated keeping the 

fence high is what we are doing.  Mr. France stated that he understood and 

even thought it looked good.  Mr. France asked Mr. Scott if the Board 

determined to approve this if the fence could be left at the current height.  It 

would do a better job.  It is not just good for this property owner it could be 

good for other owners.  Mr. Mullins stated that even when it is not snowing 
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the road can be dry everywhere but the switchbacks would be wet.  Mr. 

France stated that it is a tough turn.  Mr. Mullins stated that he was going to 

take an extra foot off for the aesthetics.  Mr. France stated that he was 

thinking more along the line of the snow coming into the road.  Mr. Scott 

stated that he believed the Board would be able to permit the variance as the 

fence exists.  Mr. Mullins stated that they were going to add some stain to 

make it look better.   

 

Chairman Hagna stated that there is a pedestrian easement in the fence.  

Mr. Mullins stated yes.  Chairman Hagna stated that there was a lock on the 

door.  Attorney Eggers stated that he could address the easement from the 

town’s perspective if that is agreeable to the parties.  The original 

development plats do show a public 5’ (foot) easement across that area for the 

public benefit.  This is a town easement.  The position of the town is that it 

does not wish to open the easement at this time and has granted permissive 

use to Mr. Mullins to erect the fence over that area with the understanding 

that Mr. Mullins will provide the Town Manager with the code to that in the 

event town personnel needs to use this easement.  Due to the terrain of this 

area the town does not object to there being a fence.  Chairman Hagna 

questioned if someone needed to get out there in an emergency and it was 

locked.  Attorney Eggers stated that this was why there was a condition that 

Mr. Mullins provide the code to the town.  Mr. Mullins stated that it was not 

locked during the winter and that he just locked it yesterday.  Chairman 

Hagna asked about the type of lock.  Mr. Mullins stated that it is a four digit 

code lock.  We are trying to stop the summer issues from the Skybar.  We 

have had over 100 cars a week that have been documented on a camera.  We 

have it down to eleven.  Mr. Scott reminded the Board the variance only 

relates to the height and conditions of the fence.   Chairman Hagna stated 

that there was a survey provided.  Mr. Scott stated yes.  Chairman Hana 

noted that there were no other setback issues.  Chairman Hagna asked if 

there were any other questions from the Board.  Chairman Hagna asked if 

there were any other questions.  An audience member stated that they had a 

question.   

 

Attorney Eggers advised Chairman Hagna that it was not appropriate for 

members of the audience who are not parties to ask questions about the 

parties.  If members of the audience wish to give testimony then they need to 

be sworn in at the end of Mr. Mullins statements.  Attorney Eggers 

questioned if the statement as to the reason of the variance request was 

prepared by Mr. Mullins and was correct to the best of his knowledge.  Mr. 

Mullins stated that this was correct.   

 

Chairman Hagna stated that the Board may now recognize members of the 

public to provide testimony regarding the case.  Each witness must be sworn 
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in and should give their name and address to the clerk.  Bell Bennett from 

Beech Mountain Chalet Rentals asked to speak.  Chairman Hagna swore in 

Bell Bennett stating do you swear to tell the truth, the whole truth, and 

nothing but the truth.  Mrs. Bennett stated yes.  Mrs. Bennet stated that this 

is the first time that she has ever heard the Town claims the right of way 

across and that all she has been told before today is that no one knows whose 

easement this is and that the homeowners should go after it if they think 

that it is theirs.  Mrs. Bennett stated that she has been her since 1976.  

There are easements all the way down the slopes.  We have always said that 

the town should claim these easements.  I would be curious to know if SL-14 

who has the same problem with snow blowing down.  Will the town have the 

same feeling for him if he puts his fence up at SL-14, which is the next road 

down? Or is this just an isolated incident or can anybody put a fence up?  SL-

34 has a new homeowner.  The steps up there are to die for.  You would not 

believe it overnight, that deep on the steps and it is a real problem to clean it. 

 

Attorney Eggers stated that the Town would need to take this on a case by 

case basis and that is something you can discuss with town staff and would 

be appropriate place to start.  Attorney Eggers stated that the purpose of the 

Board is to consider a variance and that as it relates to variances those are 

looked at on a case by case basis.  Mrs. Bennett stated that Attorney Eggers 

is saying is that this easement belongs to the town. 

 

Board Member France stated this is not a decision to change law or rules or 

regulations.  This is only an opportunity for this homeowner to be granted a 

variance over and above and beyond.  The condition you are talking about 

would have to come before the Board unless the Planning Board decides to 

make a change in regulation.  That is not the purpose of the Board of 

Adjustment meeting.  This is a particular case and a particular request.  Mr. 

France stated that saying no would not necessarily mean that another 

homeowner would not bring it and have it be yes.  Mrs. Bennett asked if the 

Board did not see a problem with shutting off the general public to a variance 

that should be allowed.  If I am an owner in the town I should be able to go 

across that.  Attorney Eggers reminded the Board that it was not appropriate 

for them to be answering questions of the witness and that they should be 

asking questions.   

 

Attorney Eggers stated that it would also be appropriate for Mr. Mullins and 

Mr. Scott to ask questions of Mrs. Bennett prior to the Board asking 

questions.  Mrs. Bennett stated that as a backline she found out about this a 

little over 24 hours ago.  I contacted my homeowners and some said to go over 

there.  Chairman Hagna asked if Mrs. Bennett represented homeowners in 

that cul-de-sac.  Mrs. Bennett stated yes, that there were three of them and 

used to have five.  Chairman Hagna stated that Mrs. Bennett had mentioned 
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SL-14.  Mrs. Bennett stated yes, that he was down below there and 

questioned that if you change the rules for one person would it be appropriate 

for him to do the same.  Mr. Knepka stated that we are not ruling on whether 

the fence should go up already or not because they have already made an 

agreement with the town.  Mrs. Bennett stated she had one more question.  

Mrs. Bennett stated that the gate being there and the closed off access has 

already been granted, asking if she understood that correctly.  Attorney 

Eggers stated that it was not appropriate for the Board to respond.   

 

Mr. Scott asked if Mrs. Bennett has heard any feedback from homeowners 

regarding the height of the fence.  Mrs. Bennett stated that they probably 

would but right now she not really know.  Mr. Scott asked if she had been up 

there in the winter and if the fence had assisted in keeping the snow of the 

road.  Mrs. Bennett stated that any fence would help keep the snow off.  Mr. 

Mullins stated that he was not sure who she was representing in the cul-de-

sac.  Mrs. Bennett asked who Mr. Mullins was talking about.  Mr. Mullins 

stated the gentlemen in the blue house and Andy Porter.  Mrs. Bennett 

confirmed that she did not represent either of those individuals.  Attorney 

Eggers stated it is appropriate at this stage for parties to just ask questions 

of the witness versus having additional testimony or engage in back and forth 

dialogue.  Any answers should be directed to members of the Board.  Attorney 

Eggers asked if Mr. Mullins had any further questions for Mrs. Bennett.  Mr. 

Mullins stated no.  Attorney Eggers asked if Mr. Scott had any further 

questions for Mrs. Bennett.  Mr. Scott stated no.       

 

Chairman Hagna stated if there were no further questions that they would 

move on to closing remarks.  Mr. Scott did not have any closing remarks. 

 

Attorney Eggers stated to Mr. Mullins that it would be appropriate, since he 

has the burden of proof, for him to make a closing statement before the Board 

goes into their deliberations.  Mr. Mullins stated that if you want me to leave 

it the way that it is or make it to what the variance is I will do either one.   

 

Chairman Hagna stated that now that the evidence has been presented and 

the closing remarks concluded, it would be appropriate for the Board to 

discuss the issues presented today.  In order to approve the variance request, 

the Board must take a separate vote and vote affirmatively by a 4/5 majority 

on each of the four required findings (Findings 1 through 4 below).  Motions 

shall include a statement of specific supporting findings of fact.  In order to 

deny the variance request, the Board may vote on a motion that any one of 

the four required findings is not satisfied.  Such motions shall include a 

statement of specific supporting findings of fact. The motion is adopted as the 

Board’s decision if supported by more than 1/5 of the board’s membership. 
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FINDING (1)  

Chairman Hagna read the issue whether unnecessary hardship would result 

from the strict application of the ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use can be 

made of the property.  

 

Attorney Eggers stated that this is the deliberation phase of the Board and 

that these discussions should be limited to this discussion and to include any 

potential legal advice should the Board have questions.  Mr. Nichols asked to 

clarify that the variance is for the fence after a foot is taken off the top.  

Chairman Hagna stated yes.  It looked like cutting off some of the top and 

some of the bottom as well.  Mr. France said and backfilling.   

 

Chairman Hagna restated Issue 1 - Unnecessary hardship would result from 

the strict application of the ordinance. It shall not be necessary to 

demonstrate that, in the absence of the variance, no reasonable use can be 

made of the property. 

 

Mr. France stated that I like the idea of the fence and as much as I like that 

the road does not get snow.  As much as I think perhaps we ought to have a 

different regulation.  I’m not sure you can say that no reasonable use can be 

done.  I’m not sure you can say that you cannot use the property.   Attorney 

Eggers stated that to clarify the standard it is an unnecessary hardship 

would result from the strict application of the ordinance. It shall not be 

necessary to demonstrate that, in the absence of the variance, no reasonable 

use can be made of the property. It is not necessarily a standard of no 

reasonable use at all.  It is a question of is there an unnecessary hardship 

which would result from the strict application of the ordinance.  Mr. France 

asked if you do not have to demonstrate it than how does that regulation and 

law in application mean.   Attorney Eggers stated that a party does have to 

demonstrate an unnecessary hardship however the standard does not 

necessarily require that it be demonstrated that there is no use of the 

property available.  For example a property owner does not have to show that 

a lot becomes completely unusable in order to meet that standard but they 

still do have to meet to your satisfaction that there is an unnecessary 

hardship resulting from the strict application of law.       

 

Mr. Knepka stated that if the fence was built to code it would be the wonkiest 

looking fence.  Mr. France agreed.  Chairman Hagna stated that is was a 

unique place.  Mr. France agreed.  Chairman Hagna stated that we needed to 

go through each one and have a finding of fact.  Chairman Hagna stated that 

a finding of fact would be.  Mrs. Barry stated that you cannot park and you 

cannot drive.       
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Mr. Nichols moved that based on the evidence we have heard and based on 

the evidence that is in the documents that the first of the criteria has been 

met, because of the unique location between the ski slope and a sharp curve, 

the steepness of the slope, and the amount of man-made snow which would 

otherwise obstruct the road.  Mr. France seconded the motion.  Chairman 

Hagna called the vote, the vote passed unanimously.   

 

FINDING (2)  

Chairman Hagna stated the issue as whether a hardship results from 

conditions that are peculiar to the property, such as location, size, or 

topography. Hardships resulting from personal circumstances may not be the 

basis for granting a variance. Hardships resulting from conditions that are 

common to the neighborhood or the general public may not be the basis for 

granting a variance.  

 

Mr. France asked if the wording of this section of the ordinance made it 

necessary that we ignore there are other houses in the neighborhood.  

Chairman Hagna stated hardships resulting from conditions that are 

common to the neighborhood or the general public may not be the basis for 

granting a variance.  Mr. France questioned whether they are common in the 

neighborhood.  Chairman Hagna stated that the Skiloft Road property is 

unique to the other areas on the mountain which is true.  Traditionally these 

are completely snow filled.  Mrs. Barry stated that no property is the same as 

another.  Chairman Hagna stated that most properties do not have a snow 

gun directed at them.  Mrs. Barry asked how a neighborhood was defined.  

Mr. France stated that it sounded like there was consensus that this was 

unique.  Mr. France motioned that due to the uniqueness of this property due 

to the location and the topography of the land that the granting of the 

variance satisfies that element of the criteria for the granting of the variance.  

Mrs. Barry seconded the motion.   

Chairman Hagna called the vote, the vote passed unanimously.    

 

FINDING (3) 

Chairman Hagna stated the issue is whether the hardship did not result from 

actions taken by the Applicant or the property owner. The act of purchasing 

property with knowledge that circumstances exist that may justify the 

granting of a variance shall not be regarded as a self-created hardship.  

 

Mr. France stated that there is no way to say no to that one.  Mr. Knepka 

stated that the hardship did not result from the homeowner’s actions due to 

the topography and the fact that it backs up to the Beech Mountain Resort 

property and they have the snow guns and operate the snow guns, which is 

all out of his control.  Chairman Hagna seconded the motion.  Chairman 

Hagna called the vote, the vote passed unanimously.   
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FINDING (4)  

Chairman Hagna stated the issue is whether the requested variance is 

consistent with the spirit, purpose, and intent of the ordinance, such that 

public safety is secured, and substantial justice is achieved. 

 

Mr. France stated he believed this was true.  The question he has revolves 

around the easement only.  Chairman Hagna stated that this has already 

been removed from this.  Mr. France stated that if it is outside our 

purveyance then we do not have to consider this and that this enhances 

public safety on every level.  Mr. Knepka stated that public safety will have 

the code to get through.  Chairman Hagna stated that if people get up to 5506 

and they want to walk over the Ski Resort if they were blocked off from doing 

that.  The issue of whether to open or obstruct public access would be up to 

the Town Administrator and the Town Council.  Chairman Hagna stated that 

he would like to see it painted.  Chairman Hagna wanted to add this as a 

condition.    Attorney Eggers stated that if the Board reaches a phase where 

conditions can be imposed than this would be appropriate to consider.  

Attorney Eggers stated that as a point of order it would be appropriate for 

the Board to make a decision as the fourth required finding.  Mrs. Barry 

moved that the requested variance is consistent with the spirit, purpose, and 

intent of the ordinance.  Mr. Knepka seconded the motion.  Chairman Hagna 

called the vote, the vote passed unanimously.     

 

Attorney Eggers stated that the Board could now discuss conditions.   

The Board discussed the color of the fence.  Chairman Hagna would like it to 

look a little darker.  Mr. Mullins stated that the deck on the other house and 

the fence could be done the same.  Chairman Hagna made a motion that a 

condition be to stain the fence the color of the rest of the fence.  There was no 

second.  Attorney Eggers stated that other than the height variance that is 

proposed to be granted the fence would have to be in compliance with the rest 

of the ordinance unless the Board imposes something different or otherwise.  

Attorney Eggers stated that it would be appropriate for the Board to make a 

motion on the variance if there are no more conditions the Board wishes to 

consider.   

 

Mr. Nichols motioned for the Board to grant the variance as requested in the 

documentation.  Mr. France seconded the motion.  Chairman Hagna called 

the vote, the vote passed unanimously.   

     

Attorney Eggers stated that Mr. Scott and he would prepare a draft of these 

orders to be signed by Chairman Hagna within the next 30 days.   
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Chairman Hagna asked for a motion to close the hearing.  Mr. Nichols moved 

to close the hearing at 6:50 p.m.  Mr. France seconded the motion.  Chairman 

Hagna called the vote, the vote passed unanimously.     

 

IV. Other Business – Chairman Hagna stated that this is the time to attend to 

other Board business and have discussions that are not part a part of the 

quasi-judicial hearing.  Discussion was held about Mr. Scott leaving the 

Town.  Mr. Scott stated his last day was May 26, 2017.  Mr. France, 

Chairman Hagna, and the rest of the Board stated that they would miss Mr. 

Scott.    

 

V. Adjourn – Mr. France motioned to adjourn the meeting at 6:52 p.m.  Mr. 

Knepka seconded the motion and the motion passed unanimously.  The 

meeting was adjourned at 6:52 p.m. 

 

Minutes approved by Board of Adjustment on September 5, 2017. 

 

 

Respectfully Submitted: 

 

 

____________________________ 

Jennifer L. Broderick, MMC 

Town Clerk  

 

 

 

 


